THE 


AMERICAN JOURNAL 


OF 


INTERNATIONAL LAW 


VOLUME 52 


1958 


PUBLISHED BY 


THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


(lacorporated by Act of Congress, Sept. 20, 1950 


PUBLICATION OFFICE: EXECUTIVE AND EpITORIAL OFFICE: 
LANCASTER PRESS, INC. 1826 JEFFERSON PLACE, N.W. 
LANCASTER, Pa. WaSsHINGTON 6, D. C. 


Copyright © 1958 by The American Society of International Law 


O 
£4 
2 
UI 
NO PINTER hy 
Jus ET PAX 
Ep 1% 


BOARD OF EDITORS 


Editor-in-Chief 
Hersert W. Briacas, Cornell University 


Ricuarp R. BAXTER C. Jessup 
Harvard Law School Columbia University Law School 
WiLuiaM W. Bisnop, JR. OLIVER J. LissITzyYNn 
University of Michigan Law School Columbia University 
Harpy C, BruNSON MacCHESNEY 
University of Virginia Northwestern University Law School 
ALWYN V. FREEMAN Myres McDovea. 
New York, N. Y. Yale Law School 
LEo Gross Covey T. OLIVER 
Fletcher School of Law and Diplomacy University of Pennsylvania 
Joun N. Hazarp Louis B. Soun 
Columbia University Harvard Law School 
JAMES Nevins Rosert R. 
New York, N. Y. Duke University 


RicHARD YOUNG 
Van Hornesville, N. Y. 


Honorary Editors 


Puitip MaRsHALL BROWN Joser L. Kunz 
Washington, D. C. University of Toledo 
C. DENNIS PitTMAN B. 
Richmond, Indiana American University 
Epwin D. DIcKINSON EpGcar TURLINGTON 
Berkeley, California Washington, D. C. 
CHARLEs G. FENWICK JoHN B. WHITTON 
Washington, D. C. Princeton University 
Maney O. Hupson Lester H. Woo.sey 
Harvard University Washington, D. C. 
Hans KELSEN Quincy WRIGHT 
University of California University of Chicago 


Secretary of the Board of Editors 
ELeaNor H. 


The object of The American Society of International Law is to foster the study of 
international law and to promote the establishment and maintenance of international! 
relations on the basis of law and justice. For this purpose it coéperates with similar 
societies in this and other countries. 

The views expressed in the articles, editorial comments, book reviews and notes, and 
other contributions which appear in the JOURNAL are those of the individual authors and 
are not to be taken as representing the views of the Board of Editors or of The American 
Society of International Law. 

The JOURNAL is supplied to all members of The American Society of International Law 
without extra charge (except as indicated below). The annual subscription to non 
members of the Society is $7.50 per annum. Annual members and subscribers re- 
siding in foreign countries outside the domestic postal area pay one dollar extra per 
annum for foreign postage; Canada fifty cents extra. Single copies of the JOURNAL, 
including available back numbers, will be supplied at $2.50 per copy. 

Applications for membership in the Society, correspondence with reference to the 
JOURNAL, manuscripts, and books for review should be sent to the Executive Secretary, 
1826 Jefferson Place, N.W., Washington 6, D. C. ° 


Tx 


j 
A/ 4) 


AMERICAN JOURNAL OF INTERNATIONAL LAW 


VOL. 52 CONTENTS 


1958 


[No. 1, January, 1958, pp. 1-228; No. 2, April, 1958, pp. 229-406; 
No. 3, July, 1958, pp. 407-606; No. 4, October, 1958, pp. 607-867] 


PAGE 
THE THIRTY-SIXTH YEAR OF THE WorLD Court. Manley O. Hudson ........... ] 
PARTICIPATION OF INDIVIDUALS IN ADVISORY PROCEEDINGS BEFORE THE INTER 
NATIONAL COURT OF JUSTICE. Leo Gro8S 16 
THE NEW INTERNATIONAL LAW OF ALEJANDRO ALVAREZ. William Samore ...... 41 
STATE TRADING AND THE MostT-FAVORED-NATION CLAUSE. Martin Domke and John 
CasE Stupy IN Soviet USE OF INTERNATIONAL LAW: EASTERN POLAND IN 1939. 
AUTHORITY OF THE UNITED NATIONS TO ESTABLISH AND MAINTAIN A PERMANENT 
THE INITIATION OF COERCION: A MULTI-TEMPORAL ANALYSIS. Myres S. McDougal 
CONCESSION AGREEMENTS AND NATIONALIZATION. Kenneth S. Carlston ......... 260 
NEW LIGHT ON THE Dispute. Wayne M. Clegern 280 
PERSPECTIVES FOR A LAW OF OUTER Space. Myres S. McDougal and Leon Lipson 407 
KANSAS v. CoLORADO REVISITED. Robert D. Scott ee 432 
THE COMMONWEALTH AND FAVORED-NATION USaGe. Robert E. Clute and Robert 
PosTWAR NATIONALIZATIONS AND ALIEN PROPERTY IN BULGARIA. Ivan Sipkov 469 
THE GENEVA CONFERENCE ON THE LAW OF THE SEA: WHAT WAS ACCOMPLISHED. 
CONFERENCE ON THE LAW OF THE SEA: CONVENTION ON THE CONTINENTAL SHELF. 
A CONSIDERATION OF THE LEGAL STATUS OF THE GULF OF AQABA. Charles B. 
TREATIES AND OTHER SOURCES OF ORDER IN INTERNATIONAL RELATIONS: THE SOVIET 
699 


View. Jan F. Triska and Robert M. Slusser ............. 


EpiTror1aL COMMENT: 


Ago’s Theory of a ‘‘Spontaneous’’ International Law. Josef L. Kunz ....... 
The General Principles of Law. John N. Hazard ........ 
United Nations Secretary General on the Réle of the United Nations. Josef 

International Law of Outer Space. Pitman B. Potter ............ccccccuuees 
Commercial Discrimination and International Law. John N. Hazard .......... 
On Saving International Law from Its Friends. Covey T. Oliver .............. 
Legal Aspects of the Beirut Landing. Pitman B. Potter ................000. 


The Geneva Conference on the Law of the Sea. Philip C. Jessup ............. 


85 
91 
96 
298 
300 
304 
495 
498 
727 
730 


1\ THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


PAGE 
The Geneva Convention on the Continental Shelf. Richard Young ............ 733 
Radio Propaganda—A Modest Proposal. John B. Whitton ..........++e+000: 739 
NOTES AND COMMENTS: 
Amsterdam Session of L’Institut de Droit International. Herbert W. Briggs 100 
Towards the Rule of Law? Sidney B. Jacoby .........ccccccecerccccvcccees 107 
Annual Meeting of the Society. David R. Deener 113 
48th Conference of the International Law Association. Clyde Eagleton ....... 114 
Second International Congress of Labor Law. Francis M. S. Peel ..........-. 115 
Tenth Annual Meeting of the Inter-American Academy of Comparative and Inter 
52nd Annual Meeting of the Society. David R. Deener 307 
Hague Academy of International Law. 29th Session. Eleanor H. Finch 310 
Cologne Conference of the International Bar Association. Gerald J. McMahon 312 
Inter-Parliamentary Union in Latin America. André de Blonay 314 
Annual Patrons of the Society. Eleanor H. Finch .............. 318 
The Five Principles of Peaceful Co-Existence. Russell H. Fifield 504 
Report of Advisory Committee on Foreign Relations to the Historical Division 
Third Hispano-Luso-American Congress of International Law. Josef L. Kunz 515 
James Brown Scott Prizes in International Law. Eleanor H. Finch 517 
Annual Meeting of the Society. Eleanor H. Finch 517 
Polar Problems and International Law. Robert D. Hayton ...... 746 
JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL Law. Brunson 
RECENT SIGNIFICANT GERMAN Decisions. M. Magdalena Schoch ...... 352, 540, 790 


PERIODICAL LITERATURE OF INTERNATIONAL LAW. Eleanor H. Finch .. 169, 387, 583, 


OFFICIAL DOCUMENTS: 
UNITED Nations. Report of International Law Commission Covering the Work 
of Its Ninth Session, April 28-June 28, 1957 


STATUS OF FORCES: 


German Democratic Republic-U.S.S.R. Agreement. Berlin, March 12, 1957 
Hungary-U.S.S.R. Agreement. Budapest, May 27, 1957 .........0-ceeeeees 
Poland-U.S.S.R. Agreement. Warsaw, December 17, 1956 .........2-+-00-: 


U NITED Nations. Convention Concerning Customs Facilities for Touring. New 
York, June 4, 1954 


Unitep States. International Atomic Energy Agency Participation Act. <Au- 
CONVENTION ON DAMAGE CAUSED BY FOREIGN AIRCRAFT TO THIRD PARTIES ON 
UNITED NATIONS CONFERENCE ON THE LAW OF THE SEA. Geneva, February 24 
April £7, 1958: 


Convention on the Territorial Sea and the Contiguous Zone ..... 


Convention on Fishing and Conservation of the Living Resources of the 


823 
177 
210 
215 
221 
403 
593 
830 
834 
842 


CONTENTS OF VOLUME 52 V 


PAGE 
Convention on the Continental Shelf .. 858 
Optional Protocol of Signature Concerning the Compulsory Settlement of 
Disputes 
Resolutions: 
Nuclear Tests on the High Seas ow . 864 
Pollution of the High Seas by Radioactive Materials .... ..... 864 
International Fishery Conservation Conventions 865 
Co-operation in Conservation Measures ...... 865 
Special Situations Relating to Coastal Fisheries ........ maven 
Regime of Historic Waters .............. 867 


Convening of a Second United Nations Conference on the Law of the Sea 867 


Tribute to the International Law Commission eis ae .. 867 


AMERICAN JOURNAL OF INTERNATIONAL LAW 


VOL. 52 January, 1958 NO. 1 
PAGE 
THE THIRTY-SIXTH YEAR OF THE WorLD Court. Manley O. Hudson ............ ] 
PARTICIPATION OF INDIVIDUALS IN ADVISORY PROCEEDINGS BEFORE THE INTERNA- 
TIONAL COURT OF JUSTICE. Leo Gross .....ccccccccccccccccccccccececseces 16 
THE NEW INTERNATIONAL LAW OF ALEJANDRO ALVAREZ. William Samore ........ 41 
STaTE TRADING AND THE MosT-FAVORED-NATION CLAUSE. Martin Domke and John 
CasE Stupy IN Soviet USE OF INTERNATIONAL LAW: EASTERN POLAND IN 1939. 
EDITORIAL COMMENT: 
Ago’s Theory of a ‘‘Spontaneous’’ International Law. Josef L. Kunz ...... 85 
The General Principles of Law. John N. Hazard .............0ccccceceoes 91 


NOTES AND COMMENTS: 
Amsterdam Session of L’Institut de Droit International. Herbert W. Briggs . 100 


Towards the Rule of Law? Sidney B. Jacoby ........ccccccccccccccvccecs 107 
Annual Meeting of the Society. David R. Deener 113 
48th Conference of the International Law Association. Clyde Eagleton ...... 114 
Second International Congress of Labor Law. Francis M. 8S. Peel ........... 115 
Tenth Annual Meeting of the Inter-American Academy of Comparative and 
International Law. William B. Vallance .......cccccccccccccccccccccccs 118 
JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL Law. Brunson 
Book REVIEWS AND NOTES: 
Académie de Droit International, Recueil des Cours, 1954, 142; Podesta Costa, 
Derecho Internacional Piblico, 146; Schindler, Gleichberechtigung von Indi- 
viduen als Problem des Voélkerrechts, 147; Schmid, Die Volkerrechtliche Stellung 
der Partisanen im Kriege, 148; Fischer, L’Energie Atomique et les Etats Unis, 
Droit Interne et Droit International, 149; Feuer, Les Aspects Juridiques de 
l’Assistance Technique dans le Cadre des Nations Unies et des Institutions 
Spécialisées, 149; Chowdhuri, International Mandates and Trusteeship Sys- 
tems, 151; Wassenbergh, Post-War International Civil Aviation Policy and 
the Law of the Air, 153; Schenkman, International Civil Aviation Organiza- 
tion, 154; Union Internationale des Avocats, International Commercial Arbi- 
tration, 155; Adriaanse, Confiscation in Private International Law, 156; 
Cowen, American-Australian Private International Law, 157; Ehrenzweig, 
Fragistas, and Yiannopoulos, American-Greek Private International Law, 158; 
Philip, American-Danish Private International Law, 158; Colliard, Actualité 
Internationale et Diplomatique 1950-1956, Vol. II, 162; Goodrich, Korea: A 
Study of U. 8S. Policy in the United Nations, 163; Register of Legal Documenta- 
tion in the World, 166. 
PERIODICAL LITERATURE OF INTERNATIONAL LAW ...........00eececeecececcecees 169 


OFFICIAL DOCUMENTS 
UNITED Nations. Report of International Law Commission Covering the Work of 
Its Ninth Seasion, April 23-—Jume 88, 1957 177 
STATUS OF FORCES: 
German Democratic Republic-U.S.S.R. Agreement. Berlin, March 12, 1957 .. 210 
Hungary-U.S.S.R. Agreement. Budapest, May 27, 1957 ..........0.0ccueee 215 
Poland-U.S.8.R. Agreement. Warsaw, December 17, 1956 ...........0005: 221 


BOARD OF EDITORS 


Editor-in-Chief 
Hersert W. Briaes, Cornell University 


WiLu1aM W. BisHop, JR. Brunson MacCHESNEY 
University of Michigan Law School Northwestern University Law School 
Harpy C, Myres S. McDovueaL 
University of Virginia Yale Law School 
CLYDE EAGLETON Covey T. OLIVER 
New York University University of California 
ALWYN V. FREEMAN Pitman B. Potter 
Washington, D. C. American University 
Gross EpaGar TURLINGTON 
Fletcher School of Law and Diplomacy Washington, D. C. 
JoHN N. Hazarp JoHN B. WHITTON 
Columbia University Princeton University 
C. Jessup Rospert R. WILson 
Columbia University Law School Duke University 
OLIver J. Lissirzyn RicHarRD YOUNG 
Columbia University New York, N. Y. 


Honorary Editor in Chief 
George A. Finca, 229 Dupont Circle Building, Washington 6, D. C.* 


Honorary Editors 


Puitip MARSHALL BROWN Maney O. Hupson 
Washington, D. C. Harvard University 
WiuuiaM C. DENNIS Hans KELSEN 
Richmond, Indiana University of California 
Epwin D. Dickinson Joser L. Kunz 
Berkeley, California University of Toledo 
CHARLES G. FENWICK Lester H. Woo.Lsey 
Washington, D. C. Washington, D. C. 


Quincy WRIGHT 
University of Chicago 
* Deceased July 17, 1957. 


Secretary of the Board of Editors 
ELEeanor H. FincH 


The object of The American Society of International Law is to foster the study of 
international law and to promote the establishment and maintenance of international 
relations on the basis of law and justice. For this purpose it codperates with similar 
societies in this and other countries. 

The views expressed in the articles, editorial comments, book reviews and notes, and 
other contributions which appear in the JoURNAL are those of the individual authors and 
are not to be taken as representing the views of the Board of Editors or of The American 
Society of International Law. 

The JOURNAL is supplied to all members of The American Society of International Law 
without extra charge (except as indicated below). The annual subscription to non- 
members of the Society is $7.50 per annum. Annual members and subscribers re- 
siding in foreign countries outside the domestic postal area pay one dollar extra per 
annum for foreign postage; Canada fifty cents extra. Single copies of the JOURNAL, 
including available back numbers, will be supplied at $2.50 per copy. 

Applications for membership in the Society, correspondence with reference to the 
JOURNAL, manuscripts, and books for review should be sent to the Executive Secretary, 
1826 Jefferson Place, N.W., Washington 6, D. C. 


THE THIRTY-SIXTH YEAR OF THE WORLD COURT * 


By O. Hupson 


The thirty-sixth year of the World Court—the twelfth year of the Inter- 
national Court of Justice—has been marked by an apparent tendency to 
increase the use of the Court. This is a good augury for the Court. 

On July 6, 1957, the Court gave a judgment on the application of France 
against Norway in the Case of Certain Norwegian Loans. On October 24, 
1957, it gave an order in the Interhandel Case between Switzerland and the 
United States. On November 26, 1957, it gave a judgment on the pre- 
liminary objections by India in the Case Concerning Right of Passage 
Over Indian Territory. 

At the end of the year the Court had before it an application of The 
Netherlands against Sweden, in the Case Concerning the Guardianship of 
an Infant; an application of Switzerland against the United States of 
America, in the Interhandel Case; an application of the Government of 
Israel against the People’s Republic of Bulgaria in the case of an Aerial 
Incident of July 27, 1955; an application of the United States against 
the People’s Republic of Bulgaria in the same incident; an application of 
the Government of Great Britain against the People’s Republic of Bulgaria 
in the same incident ; and a communication of The Netherlands of a special 
agreement of Belgium and The Netherlands in the case involving the 
sovereignty over sections of Baarle Nassau and Baarle-Duce. 

On October 1, 1957, the Security Council and the General Assembly 
of the United Nations elected the successors to the men who had served 
as judges for nine years from 1948. During the year the Secretary 
General of the United Nations received various Declarations accepting the 
compulsory jurisdiction of the Court. 


Case oF CERTAIN NORWEGIAN LOANS (FRANCE v. Norway) 


On July 6, 1955, the French Government deposited with the Registrar an 
application instituting proceedings in the dispute with the Government of 
the Kingdom of Norway concerning the payment of various Norwegian 
loans issued in France. The application refers to the acceptance by 
Norway of the compulsory jurisdiction of the Court of November 16, 1946, 
and by the French Republic of March 1, 1949. It enumerates the loans 
floated by the Kingdom of Norway, by the Mortgage Bank of Norway, 
and by the Small Holding and Workers’ Housing Bank of Norway; these 
loans were in the hands of French holders, and the application alleges 
that the said loans contain a gold clause. On December 15, 1923, the Nor- 


* This is the thirty-sixth in the writer’s series of annual articles on the World Court, 
the publication of which was begun in this JouRNAL, Vol. 17 (1923), p. 15. 
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wegian Government had promulgated a law which prevented the payment 
of more than a nominal sum. The diplomatic correspondence dated from 
June 16, 1925. 

On September 19, 1955, the President fixed the time limits for filing of the 
Memorial and Counter-Memorial. On the date of the expiry of the second 
time limit, the Government of Norway filed a document setting out certain 
preliminary objections, which envisage a finding from the Court that the 
application was inadmissible. The Court fixed June 25, 1956, for opening 
the oral hearings on this subject, but the date was postponed on account of 
the attitude of the parties; the French Government requested that these ob- 
jections be joined to the merits, and the Norwegian Government did not 
object. This step was taken on September 28, 1956, so that the last of the 
limits expired on April 25, 1957. 

The Court opened the hearings on May 13, 1957, and closed them on May 
28, 1957. M. André Gros and Me. Marcel Poignard appeared on behalf 
of the Government of the French Republic; and M. Sven Arntzen, M. 
Maurice Bourquin and M. Jens Evensen appeared on behalf of the Govern- 
ment of the Kingdom of Norway. 

The judgment of the Court was given on July 6, 1957... On behalf of 
the Norwegian Government, the preliminary objections declared that 


The subject of the dispute, as defined in the Application of the French 
Government of July 6th, 1955, is within the domain of municipal 
law and not of international law 


The French declaration of March 1, 1949, accepting the compulsory juris- 
diction of the Court did not apply to differences relating to matters 
which are essentially within the national jurisdiction, as understood by 
the Government of the French Republic. Norway, in addition to its 
declaration that the subject of the dispute was within the exclusive domain 
of the municipal law of Norway, contended that it was within the national 
jurisdiction as understood by the French Government. The Norwegian 
Government, though it had not inserted anything in its declaration which 
was equivalent to the statement in the French declaration, contended that 
the Court should decline, on the ground that it lacks jurisdiction, the 
function which the French Government would have it assume. 

France had limited herself to the acceptance of compulsory jurisdiction by 
excluding beforehand disputes 


relating to matters which were essentially within the national juris- 
diction as understood by the Government of the French Republic. 


Both states had provided for reciprocity in their declarations. It follows 
that Norway, equally with France, is entitled to except from the com- 
pulsory jurisdiction of the Court disputes understood by Norway to be 
essentially within its national jurisdiction. 

In the Court’s judgment, this is a real and not a subsidiary point. The 
common will of the parties exists within these narrower limits indicated 


1 [1957] I.C.J. Rep. 9; digested in 51 AJ.L.L. 777 (1957). 
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by the French reservation. Norway is on an equal footing with France 
in excluding the jurisdiction over disputes understood to be essentially 
within its national jurisdiction. 

The French Government undertook to point out what it regards as the 
contradictions in the attitude of Norway. It refers to the Second Hague 
Convention of 1907, relating to the limitation of the employment of force 
for the recovery of contract debts. The aim of this convention is not to 
introduce compulsory arbitration in the limited fields to which it relates. 
The only obligation imposed by the convention is that an intervening Power 
must not have recourse to force before it has tried arbitration. 

The French Government also referred to the Franco-Norwegian Arbi- 
tration Treaty of 1904, and to the General Act of Geneva of September 
26, 1928. The Court said: 

Neither of these references, however, can be regarded as sufficient 
to justify the view that the Application of the French Government was, 
so far as the question of jurisdiction is concerned, based upon the 
Convention or the General Act. If the French Government had in- 
tended to proceed upon that basis it would expressly have so stated. 

Not only did the Norwegian Government invoke the French reservation, 
but it maintained this ground of its first objection throughout, and at no 
time did it abandon it. As a consequence, 


the Court has before it a provision which both Parties to the dispute 
regard as constituting an expression of their common will relating 
to the competence of the Court. The Court does not therefore con- 
sider that it is called upon to enter into an examination of the reser- 
vation in the light of considerations which are not presented by the 
issues in the proceedings. The Court, without prejudging the ques- 
tion, gives effect to the reservation as it stands and as the Parties 
recognize it. 
* @ 


The Court considers that the Norwegian Government is entitled, 
by virtue of the condition of reciprocity, to invoke the reservation 
contained in the French Declaration of March Ist, 1949; that this reser- 
vation excludes from the jurisdiction of the Court the dispute which 
has been referred to it by the Application of the French Government; 
that consequently the Court is without jurisdiction to entertain the 
Application. 

It was for these reasons that the Court was of the opinion, by twelve votes 
to three, that it 
finds that it is without jurisdiction to adjudicate upon the dispute 
which has been brought before it by the Application of the Government 
of the French Republic of July 6th, 1955. 

Judges Guerrero, Basdevant and Read appended statements of their 
dissenting opinions. Judge Guerrero’s opinion is strikingly put, for he 
entirely denies the validity of the French declaration. On this, he says 
the following: 


22 A.J.I.L. Supp. 81 (1908). 
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It may not be inappropriate to recall that when Article 36 of the 
Statute was construed as meaning that it gave the right to accede to 
the optional clause with reservations, this was under the favourable 
influence of the attitude which the Members of the League of Nations 
had adopted in regard to the jurisdiction of the Court. Their decla- 

. . . 
rations of acceptance were accompanied only by reservations that 
came within the framework of Article 36 of the Statute. The anxiety 
of the Members of the League of Nations was that the movement to- 
wards the final establishment of international compulsory jurisdiction, 
which was developing so well before the Second World War, should 
not be impeded in any way whatsoever. 

It was only in the early days of the United Nations that the situa- 
tion changed completely, when one of its Members [the United States 
of America] declared, on August 14th, 1946, that it accepted the com- 
pulsory jurisdiction of the Court, provided that its Declaration should 
not apply, inter alia, to disputes with regard to matters which are 
essentially within its own domestic jurisdiction, as determined by 
itself. 

Six other States have up to the present followed the example set 
on August 14th, 1946 [date of the United States’ Declaration]. Should 
this practice gain other followers, the optional clause will cease to be 
an instrument capable of bringing about compulsory jurisdiction 
between States. 

Judge Lauterpacht, in an individual opinion, expressed similar views. 

The bearing of this judgment on the type of declaration used by the 
French Government seems to be a broad one. It is obvious that the 
French had copied the declaration of the United States within seven and 
a half months of its adoption by the United States. The question arises 
whether this declaration is a valid one. The majority of the Court have 
taken no stand, but a minority was clearly of the opinion that the declara- 
tion was invalid. 

CasE CONCERNING THE GUARDIANSHIP OF AN INFANT 
NETHERLANDS v. SWEDEN 

On July 10, 1957, the Court was seized of an application of the Govern- 
ment of the Kingdom of The Netherlands instituting proceedings against 
the Kingdom of Sweden in the Case Concerning the Guardianship of an 
Infant. The ease concerned the guardianship (skyddsuppfostran) of 
Marie Elisabeth Boll, an infant born at Norrképing on May 7, 1945. It 
rests upon certain provisions in a Convention of 1902 between the parties 
governing the guardianship of infants. 

On August 19, 1957, the President issued an order * fixing the following 
time limits for the filing of the pleadings: for the Memorial of The Nether- 
lands, November 30, 1957; for the Memorial of Sweden, March 31, 1958. 
He reserved the rest of the procedure for further decision. 


INTERHANDEL Case (SwiITZERLAND v. UnitTep 


On October 2, 1957, the Agents of the Swiss Government deposited with 
the Registry of the Court an application against the Government of the 


8 [1957] I.C.J. Rep. 102. 


1958 | THE THIRTY-SIXTH YEAR OF THE WORLD COURT 5 


United States relating to the Interhandel Case. The Government of the 
United States had ordered the vesting of some 90% of the shares of the 
General Aniline and Film Corporation, an organization belonging to the 
Societé internationale pour participations industrielles et commerciales 
S. A. (Interhandel 

On October 3, 1957, the Agent of Switzerland filed an application for 
interim measures of protection against the United States, in view of the 
fact that the United States was contemplating the immediate sale of the 
shares of the company. On October 12 and 14, 1957, the Court, under 
the Presidency of Mr. Badawi, devoted two sittings to hearing the Agents 
of the two governments. Mr. Paul Guggenheim represented the Swiss 
jJovernment, and Mr. Loftus Becker and Mr. Dallas S. Townsend repre- 
sented the United States Government. 

By an order of October 24, 1957,* the Court held that there is no need 
to indicate interim measures of protection. The Court relied upon a state- 
ment of October 19, 1957, that the Government of the United States at the 
present time was not taking any measures to fix the time schedule for the 
sale of the shares in question. Separate opinions were given by Judge 
Klaestad and Judge Lauterpacht; and declarations were made by Judge 
Koo and Judge Kojevnikov. 

On October 24, 1957, the Court also issued the order fixing the time 
limits of January 31, 1958, for the presentation of the Swiss Memorial, and 
March 3, 1958, for the presentation of the United States Counter-Memorial 
or any preliminary objections on its part.°® 


AERIAL INCIDENT oF JuLY 27, 1955 (IsrAEL v. BULGARIA) 


On October 16, 1957, the Israel Government deposited an application 
with the Court against the People’s Republic of Bulgaria in respect to an 
Aerial Incident of July 27, 1955. Fifty-one passengers and seven crew 
members were killed in the accident. The Government of Israel had 
claimed damages from the Bulgarian Government through diplomatic 
channels; the negotiations not having proved successful, it requested the 
Court to award damages. 

For the purpose of establishing the jurisdiction of the Court, the appli- 
cation invoked the declaration deposited by Israel on October 17, 1956, and 
the declaration deposited by Bulgaria on August 12, 1921. Bulgaria did 
not become a Member of the United Nations until 1955; therefore a ques- 
tion arises as to whether the declaration of Bulgaria was in force on Oc- 
tober 16, 1957. 


AERIAL INCIDENT OF JuLY 27, 1955 (Unitrep States v. BuLGartia) 


On October 28, 1957, the Government of the United States instituted 


proceedings against the Government of the People’s Republic of Bulgaria 


4 [1957] I.C.J. Rep. 105. 

5 Ibid. 122; for a discussion of the Interhandel case, see Herbert W. Briggs, ‘‘To- 
wards the Rule of Law?’’, 51 A.J.I.L. 517 (1957); and Sidney B. Jacoby, in this 
JOURNAL, below, p. 107. 
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in respect of the Aerial Incident of July 27, 1955. The United States 
claimed that an aircraft belonging to an Israeli airline company was 
carrying several United States nationals who, like the other passengers and 
members of the crew, were killed. 

The application and the annexed documents showed that the Bulgarian 
Jovernment had accepted liability to the United States Government for the 
damage done to its nationals, and promised compensation ; subsequently the 
Bulgarian Government went back on that decision. 

For the purpose of establishing the jurisdiction of the Court, the appli- 
eation invoked the declarations deposited by the two states involved, accept- 
ing the compulsory jurisdiction of the Court: the United States accepted 
the jurisdiction on August 14, 1946, and Bulgaria accepted it on July 29, 
1921. 


Case CONCERNING THE AERIAL INCIDENT OF JULY 27, 1955 
(GREAT BRITAIN v. BULGARIA) 


On November 22, 1957, the United Kingdom of Great Britain and North- 
ern Ireland initiated proceedings against the People’s Republic of Bulgaria 
in respect to an Aerial Incident of July 27, 1955. The Government of the 
United Kingdom claimed that an aircraft belonging to an Israeli airline 
company was carrying several British nationals who, like the other pas- 
sengers and members of the crew, were killed. 

The application and the annexed documents showed that the Bulgarian 
Government had accepted liability to the Government of the United King- 
dom for the damage done to its nationals, and promised compensation ; 
subsequently the Bulgarian Government went back on that decision. 

For the purpose of establishing the jurisdiction of the Court, the appli- 
cation invoked the declarations by the two states involved, accepting the 
compulsory jurisdiction of the Court: the United Kingdom declaration of 
April 18, 1957, replacing the previous declaration of October 3, 1955, and 
the Bulgarian acceptance of July 29, 1921. 

In the three cases involving the Aerial Incident of July 27, 1955, on 
November 26, 1957, the Court fixed June 2, 1958, as the date when the 
Memorials must be due; in the absence of a representative of Bulgaria, the 
Court did not fix the date for the filing of the Bulgarian Counter-Memorial. 


CasE CONCERNING RIGHT OF PASSAGE OVER INDIAN TERRITORY 
(PortueaL v. InpIA) PRELIMINARY OBJECTIONS 


On December 22, 1955, this case was initiated by Portugal against the 
Republic of India; that is, it was introduced three days after the Govern- 
ment of Portugal had deposited its declaration accepting the jurisdiction 
of the Court with the Secretary General at New York. It concerned the 
dispute between Portugal and India with reference to right of passage over 
Indian territory between the territory of Daman [littoral Daman] and the 
enclaved territory of Dadra and Nadar-Aveli, as well as between each of 
the two last-mentioned territories. 
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On the day on which it was filed, the application was communicated to 
the Government of India in conformity with Article 40, paragraph 2, of 
the Statute ; and it was notified to the other Members of the United Nations 
and to other non-member states entitled to appear before the Court. The 
Government of Portugal, within the limit of an order of March 13, 1956, 
filed the memorial with the Court; and within the time limit, which was 
extended to April 15, 1957, the Government of India filed the ‘‘ preliminary 
objections,’’ designed to obtain a finding from the Court that it is without 
jurisdiction to entertain the Portuguese application. The time limit, as 
extended, for filing the Portuguese reply to the objections, was set as August 
15, 1957, on which day the written statement was filed, and the case was 
ready for hearing. 

The parties named to the Court Mahomed Ali Currim Chagla, Chief 
Justice of Bombay, and M. Manuel Fernandes, Director General at the 
Ministry of Justice of Portugal. Portugal was represented before the 
Court by Dr. Joao de Barros Ferreira da Fonseca, as Agent, and Professor 
Inocéncio Galvao Telles, as Agent, Advocate and Counsel, and M. Maurice 
Bourquin, as Advocate and Counsel; India was represented by Shri B. K. 
Kapur, as Agent, assisted by Shri M. C. Setalvad, Sir Frank Soskice, Pro- 
fessor C. H. M. Waldock, M. Paul Guggenheim, and Mr. J. G. Le Quesne, 
as Counsel. 

The Court held its hearings on September 23-27, and 30, and on October 
1-3, 5-8, 10-11, 1957. Its judgment was given on November 26, 1957.° 

The Government of India made various preliminary objections, which 
were summarized on September 27, 1957, as follows: 


First objection. The Portuguese declaration of December 19, 1955, 
was said to be invalid as a recognition of the compulsory jurisdiction of 
the Court under the Optional Clause (thus referred to), and the 
Portuguese application of December 22, 1955, does not establish the 
jurisdiction. 

Second objection. The filing of the application violated the equality, 
mutuality, and reciprocity to which India was entitled under the 
Optional Clause, and in consequence the Court is without the jurisdic- 
tion to entertain the said application. 

Fourth objection (the order in which they were put). The date of 
the Portuguese application was too soon after the acceptance of the 
jurisdiction of the Court, and it constituted an abuse of the Optional 
Clause and of the process of the Court; hence the Court is without 
jurisdiction. 

Third objection. The Portuguese application of December 22, 1955, 
was filed before the claim of Portugal had been made in diplomatic 
negotiations, and there was not yet any legal and justiciable dispute 
between the parties; and the Court is without jurisdiction. 


6 [1957] I.C.J. Rep. 125. 
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Fifth objection. The question is one which by international law is 
exclusively within the jurisdiction of India, and the fifth objection 
should be maintained. 

Sizth objection. Since the Indian declaration applied to disputes 
arising after February 5, 1930, the present dispute is excluded from 
India’s acceptance of the jurisdiction by a declaration of February 28, 
1940; therefore the Court is without jurisdiction. 


In reply, the Government of Portugal asked that these objections be 
dismissed, and with reference to the fifth and sixth objections, there was 
an alternative that they be joined to the merits. 

The Court proceeded to examine these objections. On the first objection, 
the words ‘‘with effect from the moment of such notification’’ cannot be 
construed as meaning that the notification would have retroactive effect. 


It is a rule of law generally accepted, as well as one acted upon in the 
past by the Court, that, once the Court has been validly seized of a 
dispute, unilateral action by the respondent State in terminating its 
Declaration, in whole or in part, can not divest the Court of jurisdic- 
tion... . As Declarations, and their alterations, made under Article 36, 
must be deposited with the Secretary-General, it follows that, when a 
ease is submitted to the Court, it is always possible to ascertain what 
are, at that moment, the reciprocal obligations of the Parties in ac- 
cordance with their respective Declarations. 


On the second objection, the Court considered two questions. In filing 
its application on December 22, 1955, did Portugal act in a manner contrary 
to any provision in the Statute? If not, would it thereby violate any right 
of India under the Statute or under its Declaration? The Court was un- 
able to accept the contention that the Government of Portugal did not act 
in conformity with the provisions of the Statute. 


A State accepting the jurisdiction of the Court must expect that an 
Application may be filed against it before the Court by the new 
declarant State on the same day on which that State deposits with the 
Secretary-General its Declaration of Acceptance. 


This led to the Court’s dismissal of the second preliminary objection of 
India. 

Fourth preliminary objection. This objection is based on considerations 
substantially identical with those adduced in the report of the second pre- 
liminary objection. It was therefore rejected by the Court. 

Third preliminary objection. This objection was filed prior to the ex- 
haustion of diplomatic negotiations. The Court found that a substantial 
part of the exchange of views was devoted, directly or indirectly, to the 
question of access to the enclaves. An examination of the correspondence 
showed that the negotiations had reached a deadlock. The Court was, 
therefore, compelled to dismiss this third preliminary objection. 

Fifth preliminary objection. Having regard to the questions which 
arose under the objection, it was not possible to pronounce upon the fifth 
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preliminary objection at this stage without prejudging the merits. Accord- 
ingly, the Court decided to join that objection to the merits. 

On the sixth objection, as to the date when the dispute arose, the Court 
held it is not in a position to determine, at this stage, the date on which 
the disputes arose, or whether or not the dispute constitutes an extension 
of a prior dispute. The Court was not in possession of sufficient evidence 
to enable it to pronounce on these questions. Accordingly the Court joined 
the sixth preliminary objection to the merits. 

Accordingly, the Court rejected the first and second preliminary objec- 
tions by fourteen votes to three. By sixteen votes to one, it rejected the 
third preliminary objection. By fifteen votes to two, it rejected the fourth 
preliminary objection. By thirteen votes to four, it joined the fifth pre- 
liminary objection to the merits, and by fifteen votes to two, it joined the 
sixth preliminary objection to the merits. 

Judge Kojevnikov stated that he could not concur in the operative clause 
or in the reasoning of the judgment because, in his opinion, the Court should 
at the present stage of the proceedings hold that it is without jurisdiction 
on one, or indeed more, of the preliminary objections raised by the Govern- 
ment of India. 

Vice President Badawi, Judge Klaestad, and Mr. Chagla appended to 
the judgment a statement of their dissenting opinions. The Vice President 
was in agreement with the decisions of the Court on objections one, three, 
four and five, without subscribing to certain aspects of the reasoning for 
these decisions. Judge Klaestad’s dissenting opinion deals only with the 
fifth preliminary objection. Judge ad hoc Chagla reviewed in detail sev- 
eral of the objections of India, and concluded that the Court should dismiss 
the Portuguese claim on the ground that the Court had no jurisdiction to 


entertain it. 


CasE CONCERNING SOVEREIGNTY OVER CERTAIN FRONTIER LAND 
( BetatuM/NETHERLANDS) 


This case was initiated on November 27, 1957, by the Government of 
The Netherlands, which filed in the Registry of the Court a Special Agree- 
ment between Belgium and The Netherlands, signed at The Hague on 
March 7, 1957, and ratified in Brussels on November 19, 1957. The Court 
is asked to determine which of the parties has the sovereignty over the 
parcels of land known from 1836 to 1843 as Nos. 91 and 92, Section A, 
Gondereygen ; it involves two parcels of land situated in the frontier region 
of Baarle Nassau and Baarle-Duc. 

On December 12, 1957, the President of the Court fixed February 27, 
1958, as the time limit for the filing of the Belgium Memorial, and May 29, 
1958, as the time limit for the filing of the Counter-Memorial of The Nether- 
lands ; and he reserved the subsequent procedure for further decision. 
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ELECTION oF A Successor To JupcE Hsu Mo 


On January 11, 1957, Mr. Wellington Koo was elected a Judge of the 
Court, as successor to Judge Hsu Mo. He was sworn in as a Member of 
the Court on May 13, 1957, and he participated in the Judgment of July 6, 
1957. 

Judge Wellington Koo was born in 1888. He received degrees from 
Columbia University, Yale University, St. John’s University, and Miami 
University in the United States; and from the University at Aberdeen, the 
University of Birmingham, and Manchester University in England. His 
career was chiefly taken up with diplomatic duties. He had for many years 
represented China in the League of Nations. He is the author of The 


Status of the Alien in China. 


ELECTION OF New MEMBERS OF THE CourRT IN 1957 


There are five members of the Court whose terms are due to expire in 
1958 as follows: Vice President Abdel Hamid Badawi, Judges Bohdan 
Winiarski, Milovan Zori¢ié, John E. Read, and V. K. Wellington Koo. 

Some twenty-four persons were nominated for the five vacancies.’ The 
election was held on October 1, 1957, at a morning session of the Security 
Council and at morning and afternoon sessions of the General Assembly. 
The Security Council first gave its support to Mr. Gaetano Morelli, but later 
it voted for Mr. Jean Spiropoulos. The Assembly did not change its pref- 
erence. The election resulted in the re-election of Mr. Abdel Hamid 
Badawi (Egypt), Mr. V. K. Wellington Koo (Republic of China), and 
Mr. Bohdan Winiarski (Poland). The two new men elected were: The 
Right Honorable Sir Percy Clayd Spender, K.B.E., Q. C. (Australia), and 
Mr. Jean Spiropoulos (Greece). 


RECOGNITION OF COMPULSORY JURISDICTION 


Denmark. On December 10, 1956, the Ambassador Extraordinary and 
Plenipotentiary of Denmark (Mr. Karl I. Eskelund), made a declaration 
which was as follows: 


[Translation from the French} 

In conformity with the Royal Decree of 3 December 1956, I have 
the honour, on behalf of the Danish Government, to make the following 
declaration : 

Pursuant to Article 36, paragraph 2, of the Statute of the Inter- 
national Court of Justice, the Kingdom of Denmark recognizes as com- 
pulsory ipso facto and without special agreement the jurisdiction of 
the Court in relation to any other State accepting the same obligation, 
that is to say on condition of reciprocity, for a period of five years 
from 10 December 1956 and thereafter for further periods of five years, 
if this declaration is not denounced by notice of not less than six 
months before the expiration of any five-year period. 


(Signed) Karl I. EskELUND 


7A list of the candidates will be found in Distr. General, U. N. Does. A/3671 and 
A/3671/Add. 1, 2, 3. 
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On March 25, 1957, the Danish Government was permitted to modify 
the French text, inserting la méme obligation instead of la méme condition. 

Norway. On December 17, 1956, the Permanent Representative of 
Norway to the United Nations (Mr. Hans Engen), made a declaration 
as follows: 


I hereby declare on behalf of the Royal Norwegian Government 
that Norway recognizes as compulsory ipso facto and without special 
agreement, in relation to any other State accepting the same obli- 
gation, that is on condition of reciprocity, the jurisdiction of the 
International Court of Justice in conformity with article 36, paragraph 
2, of the Statute of the Court, for a period of five years as from 3rd 
October, 1956. This declaration shall thereafter be tacitly renewed 
for additional periods of five years, unless notice of termination is 
given not less than six months before the expiration of the current 
period. 

(Signed) Hans ENGEN 


Pakistan. On December 21, 1956, the Government of Pakistan, through 
the Ambassador Extraordinary and Plenipotentiary M. Mir Khan, made 
a declaration giving notice of the withdrawal of the declaration which it 
had made on June 24, 1948. The letter of revocation read as follows: 


I have the honour, by direction of the President of Pakistan, to 
give notice that the declaration, deposited with you on behalf of the 
Government of Pakistan on the 24th June, 1948, recognizing as com- 
pulsory the jurisdiction of the International Court of Justice, is hereby 
withdrawn and terminated. 

In withdrawing the present declaration, I have further been di- 
rected to inform you that the Government of Pakistan will deposit 
a revised declaration before the termination (within six months from 
to-day) of the present declaration. 

I take this opportunity to renew to Your Excellency my assurances 
of the highest consideration. 

(Signed) M. Mir Kuan 


On May 23, 1957, the Ambassador Extraordinary and Plenipotentiary 
of Pakistan, Mr. G. Ahmed, made a new declaration under Article 36, para- 
graph 2. It was deposited with the Secretary General on July 18, 1957, 
in the following terms: 


May 23rd, 1957 


I have the honour, by direction of the President of Pakistan, to de- 
elare on behalf of the Government of Pakistan under Article 36, para- 
graph 2, of the Statute of the International Court of Justice, that the 
Government of Pakistan recognize as compulsory ipso facto and with- 
out special agreement, in relation to any other State accepting the 
same obligation, the jurisdiction of the International Court of Justice 
in all legal disputes after the 24th June, 1948, arising, concerning: 


a. The interpretation of a treaty; 

b. Any question of international law ; 

e. The existence of any fact which, if established, would constitute 
a breach of an international obligation ; 


12 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


d. The nature or extent of the reparation to be made for the breach 
of an international obligation ; 


Provided, that the declaration shall not apply to: 

a. Disputes the solution of which the parties shall entrust to other 
tribunals by virtue of agreements already in existence or which 
may be concluded in the future; or 

b. Disputes with regard to matters which are essentially within the 
domestic jurisdiction of the Government of Pakistan as deter- 
mined by the Government of Pakistan; or 

e. Disputes arising under a multilateral treaty unless 

(1) all parties to the treaty affected by the decision are also 
parties to the case before the Court, or 
(ji) the Government of Pakistan specially agree to jurisdiction ; 
and 
provided further, that this declaration shall remain in force till such 
time as notice may be given to terminate it. 

I have the honour to be, ete. 

(Signed) G. AHMED 


India. On February 8, 1957, the Indian Government, through its 
Permanent Representative at the United Nations, Mr. Arthur S. Lall, gave 
notice of a termination of acceptance of compulsory jurisdiction; it was 
deposited with the Secretary General of the United Nations. The letter 
was as follows: 


I have the honour to inform you that the Government of India have 
authorised me to make and deposit with you a notice in the following 
terms: 

‘*By direction of the President of India I have the honour to 
give on behalf of the Government of India notice to terminate the 
declaration dated the 7th January 1956 accepting as compulsory the 
jurisdiction of the International Court of Justice. This notice is 
to take effect immediately. 

‘*T have the honour to inform Your Excellency that a fresh declara- 
tion will shortly be filed on behalf of the Government of India.’’ 


I have the honour to request that the above notice of termination be 
circulated to the other member states as early as possible. 
Please accept, Your Excellency, the assurances of my highest con- 
sideration. 
(Signed) Arthur S. Lau 
Sweden. On April 6, 1957, the Swedish Government, through the 
Permanent Representative a. 1. of Sweden to the United Nations, made a 
declaration under Article 36, paragraph 2, of the Statute of the Court, 
recognizing the jurisdiction for five years as to ‘‘situations or facts subse- 
quent to 6 April, 1947.’’ The declaration was as follows: 


[Translation from the French} 

On behalf of the Royal Swedish Government, I declare that it ac- 
cepts as compulsory ipso facto and without special agreement, in re- 
lation to any other State accepting the same obligation, the jurisdiction 
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of the International Court of Justice, in accordance with Article 36, 
paragraph 2, of the Statute of the said Court, for a period of five years 
as from 6 April 1957. This obligation shall be renewed by tacit 
agreement for further periods of the same duration unless notice of 
abrogation is made at least six months before the expiration of any 
such period. The above-mentioned obligation is accepted only in 
respect of disputes which may arise with regard to situations or facts 
subsequent to 6 April 1947. 
(Signed) Claes CARBONNIER 


United Kingdom. On April 12, 1957, the declaration of the United 
Kingdom to the United Nations withdrew the United Kingdom declaration 
of October 31, 1955. The text of Sir Pierson Dixon’s letter, explaining 
that ‘‘this withdrawal is intended to be temporary while consideration 
is being given to the terms of a new acceptance,’’ is as follows: 


I have the honour, by direction of Her Majesty’s Principal Secre- 
tary of State for Foreign Affairs, to give notice that the Declaration 
deposited with you on behalf of the United Kingdom of Great Britain 
and Northern Ireland on the 3lst of October, 1955, accepting as 
compulsory the jurisdiction of the International Court of Justice 
subject to certain reservations and conditions is hereby withdrawn 
and terminated. 

I have the honour to be, ete. 

(Signed) Pierson Drxon 


On April 18, 1957, Sir Pierson Dixon sent a new declaration of the 
United Kingdom to the United Nations as follows: 


I have the honour, by direction of Her Majesty’s Principal Secre- 
tary of State for Foreign Affairs, to declare on behalf of the Govern- 
ment of the United Kingdom of Great Britian and Northern Ireland 
that they accept as compulsory ipso facto and without special con- 
vention, on condition of reciprocity, the jurisdiction of the Interna- 
tional Court of Justice, in conformity with paragraph 2 of Article 
36 of the Statute of the Court, until such time as notice may be given 
to terminate the acceptance, over all disputes arising after the 5th 
of February, 1930, with regard to situations or facts subsequent to 
the same date, other than: 


(i) disputes in regard to which the Parties to the dispute have agreed 
or shall agree to have recourse to some other method of peaceful 
settlement ; 

(ii) disputes with the Government of any other country which is a 
Member of the British Commonwealth of Nations, all of which 
disputes shall be settled in such manner as the Parties have agreed 
or shall agree; 

(iii) disputes with regard to questions which by international law fall 
exclusively within the jurisdiction of the United Kingdom; 

(iv) disputes arising out of events occurring between the 3rd of Sep- 
tember, 1939, and the 2nd of September, 1945; 

(v) without prejudice to the operation of sub-paragraph (iv) above, 
disputes arising out of, or having reference to, any hostilities, 
war, state or war, or belligerent or military occupation in which 
the Government of the United Kingdom are or have been involved, 
or relating to any question which, in the opinion of the Govern- 
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ment of the United Kingdom, affects the national security of the 
United Kingdom or of any of its dependent territories ; 

(vi) disputes relating to any matter excluded from compulsory ad- 
judication or arbitration under any treaty, convention or other 
international agreement or instrument to which the United King- 
dom is a party; 

(vii) disputes in respect of which arbitral or judicial proceedings are 
taking, or have taken, place, with any state which, at the date of 
the commencement of the proceedings, had not itself accepted the 
compulsory jurisdiction of the International Court of Justice ; and 

(viii) disputes in respect of which any other Party to the dispute has 
accepted the compulsory jurisdiction of the International Court 
of Justice only in relation to or for the purposes of the dispute ; 
or where the acceptance of the Court’s compulsory jurisdiction 
on behalf of any other Party to the dispute was deposited or 
ratified less than twelve months prior to the filing of the applica- 
tion bringing the dispute before the Court. 


I have the honour to be, ete. 
(Signed) Pierson Dixon 


Egypt. On July 18, 1957, the Republic of Egypt gave a declaration 
under Article 36, paragraph 2, of the Statute, accepting the jurisdiction 
of the Court with reference to ‘‘the Suez Canal and the arrangements 
for its operation.’’ The declaration of Mahmoud Fawzi, the Minister for 
Foreign Affairs of the Republic of Egypt, as regards the jurisdiction of the 
Court, reads as follows; 


I, Mahmoud Fawzi, Minister for Foreign Affairs of the Republic 
of Egypt, declare on behalf of the Government of the Republic of 
Egypt, that, in accordance with Article 36 (2) of the Statute of the 
International Court of Justice and in pursuance and for the purposes 
of paragraph 9 (b) of the Declaration of the Government of the Re- 
publie of Egypt dated, April 24, 1957, on, ‘‘the Suez Canal and the 
arrangements for its operation,’’ the Government of the Republic of 
Egypt accept as compulsory ipso facto, on condition of reciprocity 
and without special agreement, the jurisdiction of the International 
Court of Justice in all legal disputes that may arise under the said 
paragraph 9 (b) of the above Declaration dated April 24, 1957, with 


effect as from that date. 
(Signed) Mahmoud Fawzi 


To this, the Declaration on the Suez Canal and the Arrangements for its 
Operation was appended.* Paragraph 9 (b) of the Suez Canal Declara- 


tion reads as follows: 


9. Disputes, disagreements or differences arising out of the Convention 
and this Declaration 

(a) Disputes or disagreements arising in respect of the Constanti- 
nople Convention of 1888 or this Declaration shall be settled in ac- 
cordance with the Charter of the United Nations. 

(b) Differences arising between the parties to the said Convention 
in respect of the interpretation or the applicability of its provisions, 
if not otherwise resolved, will be referred to the International Court 
of Justice. The Government of Egypt would take the necessary 


8 Printed in 51 A.J.I.L. 673 (1957). 
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steps in order to accept the compulsory jurisdiction of the Interna- 
tional Court of Justice in conformity with the provisions of Article 
36 of its Statute. 


Cambodia. On September 9, 1957, the Minister of Foreign Affairs of 
Cambodia, Mr. Sim Var, made a declaration for a period of ten years and 
thereafter until notice is given by the Royal Government of Cambodia. 
The declaration was deposited with the Secretary General on September 
19, 1957. It was as follows: 


Phnom-Penh, 9 September 1957 

| Translation from the French | 

On behalf of the Royal Government of Cambodia I have the honour 
to declare that, in accordance with Article 36, paragraph 2 of the 
Statute of the International Court of Justice, I recognize as compul- 
sory ipso facto and without special agreement, in relation to any 
other State Member of the United Nations, accepting the same obliga- 
tion, that is to say on condition of reciprocity, the jurisdiction of the 
said Court in all legal disputes, other than: 


1. disputes in regard to which the Parties to the dispute have agreed 
or shall agree to have recourse to some other method of peaceful 
settlement ; 

2. disputes with regard to questions which by international law 
fall exclusively within the jurisdiction of the Kingdom of 
Cambodia ; 

3. disputes relating to any matter excluded from judicial settle- 
ment or compulsory arbitration by virtue of any treaty, conven- 
tion or other international agreement or instrument to which the 
Kingdom of Cambodia is a party. 


This declaration is valid for ten years from the date of its deposit. 
It shall remain in force thereafter until notice to the contrary has 
been given by the Royal Government of Cambodia. 

I have the honour to be, ete. 

[Seal | (Signed) Sim Var 


The Secretary-General of the United Nations 


| 
| 
| 
| 


PARTICIPATION OF INDIVIDUALS IN ADVISORY PROCEED- 
INGS BEFORE THE INTERNATIONAL COURT OF 
JUSTICE: QUESTION OF EQUALITY 
BETWEEN THE PARTIES 


By Leo Gross 


Of the Board of Editors 


I. BACKGROUND 


In its Advisory Opinion of October 23, 1956, in the matter of Judg- 
ments of the Administrative Tribunal of the International Labour Organi- 
zation upon Complaints made against the United Nations Educational, 
Scientific and Cultural Organization,’ the International Court of Justice 
considered the question of equality between the parties, UNESCO and 
the officials of this specialized agency. The question is not new. It had 
already arisen, albeit in a somewhat different form, before the Perma- 
nent Court of International Justice. That Court had faced the question 
in the case of the Danzig Legislative Decrees, 1935. The Court, ‘‘pre- 
occupied with the establishment so far as possible of equality before the 
Court between the Senate of the Free City on the one hand and the 
petitioners ...on the other,’’ decided that it would receive written 
statements from the Government of the Free City as well as from the in- 
dividuals representing three minority political parties, which submitted 
a petition to the Council of the League of Nations concerning certain 
legislative decrees of the Danzig Senate. However, ‘‘with regard to oral 
statements, the Court, in accordance with its normal practice in advisory 
cases, heard a statement by the representatives of the Free City, but de- 
cided that the terms of the Statute and Rules precluded it from hearing 
the petitioners. In declaring the hearings closed, however, the President 
reserved the Court’s right not only to ask the representatives of the Free 
City for further information or explanations, but also to procure them by 
other means at its disposal.’’? In a dissenting opinion Judge Anzilotti, 
alluding to the above decision of the Court, declared: 


In this way, the two Parties to the dispute, to which the question 
before the Court relates, were placed on a footing of manifest in- 


1 [1956] I.C.J. Rep. 77; A.J.I.L. 410 (1957). 

2P.C.1.J., Ser. E, No. 14, p. 161. See also Manley O. Hudson, The Permanent Court 
of International Justice 1920-1942 (1943), p. 403; ‘‘ Participation of Individuals in 
Proceedings before the International Court of Justice’’: Memorandum submitted by the 
Secretary-General, U.N. Doe. A/AC. 78/L. 10 (April 13, 1955). General Assembly, 
10th Sess., Official Records, 1955, Annexes, Agenda Item 49, pp. 26-28, at 27. 
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equality. The majority party, of which the Senate of the Free City 
is composed, was enabled not only to submit to the Court a written 
memorial, but also to have oral statements made on its behalf by an 
Agent and Counsel, whereas the three minority parties were only al- 
lowed to send explanatory notes, without taking any part in the oral 
procedure: neither orally nor in writing were they given an op- 
portunity of answering the contentions of their opponents, so that the 
case was never argued before the Court. 

It may perhaps be contended that the resulting inequality between 
the majority party and the other parties in the proceedings before 
the Court is of no consequence, since the conclusion arrived at by 
the Court is favourable to the case of the minority parties: the latter 
would certainly have no reason for complaint, and it is hardly likely 
that the Senate of the Free City would reproach the Court for having 
placed it in a privileged position. 

It would be easy to reply that the hearing of both sides and the 
submission of the arguments in support of the respective contentions is 
designed to furnish the Court with all data for its decision and is 
therefore provided in the essential interests of justice and consequently 
of the Court. As the Agent for the Free City pointed out in his state- 
ment on October 30th, 1935, in the absence of an opponent, there can be 
no certainty that all doubtful points will clearly be brought out at the 
hearing. The arguments which the minority parties would have pre- 
sented would perhaps have strengthened their case, but it is also 
conceivable that they might have revealed weak points to the Court. 

That, however, is not the point with which I am concerned. The 
essential point to my mind is that the Court, in order to be able to 
give this Opinion, was obliged either to set aside its Rules and create 
a procedure ad hoc, or to deviate from a rule so fundamental as that 
of the equality of parties; and the reason for this was that the case 
concerned a question of municipal law arising in connection with a 
domestic political dispute.* 

The considerations of Judge Anzilotti have been set out rather fully, 
as they have lost none of their cogency through the passage of time, and 
merit renewed attention, as will be shown presently. 

The decision of the Court regarding the petitioners in the Danzig case 
may not have been imposed inevitably by its Statute,* and in connection 
with the 1936 revision of its Rules, Vice President Guerrero suggested that 
it was desirable ‘‘to remove any inequality between the parties, whoever 
they might be.’’* 
ative need to ensure equality of parties before the Court was recognized 
by the Council of the League of Nations in connection with its request for 
an Advisory Opinion in the case of the complaint from five former officials 


This suggestion was not accepted. However, the imper- 


3 P.C.I.J., Ser A/B, No. 65, Consistency of Certain Danzig Legislative Decrees with 
the Constitution of the Free City. Advisory Opinion of Dec. 4, 1935, p. 65 f. 

4In the view of Judge Hudson ‘‘it would seem possible for the Court to have said, 
down to 1936 at any rate, that national organizations and even individuals might likewise 
appear to furnish information in advisory proceedings.’’ Op. cit. 

5 ‘* Participation of Individuals . . .’’ (cited note 2 above), p. 28. 
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of the Governing Commission of the Saar Territory. Emphasizing ‘‘the 
gravity of the issues involved’’ and recognizing that the complaint of the 
former officials called for the application of international law,® the Secre- 
tary General proposed, and the Council approved, a procedure providing 
for the exchange of written statements between the petitioners and the 
Secretary General and the submission to the Court of these documents 
at the same time as the request for an advisory opinion. Moreover, para- 
graph 4 of the resolution adopted by the Council on December 14, 1939, 
was couched in these terms: 
The League of Nations hereby renounces the exercise of the right 
to present the written and oral statements provided for by Article 
66 of the Statute of the Court, if the same possibility cannot be given 
to the petitioners, since it does not wish to have greater opportunities 
of furnishing information to the Court than the petitioners themselves.’ 
The Court had no occasion to take up this matter. It is always possible 
to waive rights, as the League did in this case. In effect, the waiver 
would have resulted in a truneated procedure before the Court as the Court 
would have been deprived of the benefit of the ‘‘contentious’’ procedure pro- 
vided for in Article 66 of its Statute. To be sure the procedure adopted 
by the Council would have resulted in equality between the parties, but 
it would also have resulted in the paradox of there being no parties at all 
before the Court. This decision raises the related issue whether and how 
far the parties determine the procedure before the Court or whether the 
Court is master of its procedure and can count on the full co-operation of 
the parties concerned ‘‘in the essential interests of justice and consequently 
of the Court.’’ 


II. THe Issue or EQUALITY BEFORE THE CouRT 
The substance and history of the Court’s Advisory Opinion in the ease 
of the Judgments of the Administrative Tribunal of the I.L.0. may be left 
on one side, as this paper is essentially concerned with the issue of the 
equality of the parties and the ancillary problem of the participation of 
individuals in advisory proceedings.* The Executive Board of UNESCO 
which formulated the request to the Court was made aware of the issue of 


6 The Secretary General observed on this point: ‘‘Enquiry into the validity of the 
present claims involves the question whether, having regard to its constitution and the 
principles of international law which are applicable, it is possible that the League of 
Nations should have incurred financial responsibility by reason of accomplishing a func- 
tion of the character given it by Section IV of Part III of the Peace Treaty of 
Versailles.’’ League of Nations Official Journal, November-December, 1939, p. 502. 

7 Loc. cit. 503. 

8 The full title of the Advisory Opinion of Oct. 23, 1956, is ‘‘Judgments of the 
Administrative Tribunal of the International Labor Organization upon Complaints 
made against the United Nations Educational, Scientific and Cultural Organization,’’ 
[1956] L.C.J. Rep. 77. For a digest see 51 A.J.I.L. 410-417 (1957); and for an 
analysis see Manley O. Hudson, ‘‘The Thirty-Fifth Year of the World Court,’’ ibid. 4-9. 
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equality. The legal adviser of UNESCO informed the Board that Chapter 
IV of the Court’s Statute excluded individuals but that ‘‘des considérations 
d’équité militant en faveur de l’égalité des droits des parties intéressées’’ 
required consideration of measures designed to enable the interested in- 
dividuals to present their views to the Court. He also pointed out that 
neither Article XII of the Administrative Tribunal of the I.L.O. nor the 
procedure recently adopted by the United Nations concerning the review 
of judgments of its Administrative Tribunal has ever been applied. In the 
absence of an applicable precedent, he was of opinion that the Court would 
not reject written statements by the interested individuals if they were 
included in the documentation submitted to the Court by UNESCO.* The 
representative of The Netherlands regretted a procedure ‘‘qui interdit 
a la cour de La Haye d’entendre des personnes,’’ and hoped that the matter 
would be presented to the Court in as complete a manner as _ possible. 
While the Board took no decision, the President stated that the interested 
individuals would be enabled to present their views to the Court as indi- 
cated by the legal adviser.?° 

In the ensuing tri-cornered correspondence between the counsel for the 
staff members, the Registrar of the Court and the legal adviser of UNESCO 
the usual viewpoints were expressed. Counsel requested facilities for 
presenting observations and counter-observations on behalf of his clients 
to the Court; the Registrar informed him that the Court was not in posi- 
tion to grant this request; the legal adviser at first attempted to establish 
limitations on the observations to be submitted by counsel,'? but faced with 
the objection that this would imply a control by UNESCO, reversed him- 
self and undertook to forward to the Court the observations of the staff 
members ‘‘ without verifying their content.’’** Finally it was understood 
that if the Court called for counter-memorials or replies, the staff members 
would be afforded the necessary facilities, that is, they would receive the 
written observations submitted by UNESCO as well as by governments to 
the Court in order to enable them to formulate their counter-observations.** 

9 Written Statement by UNESCO, I.C.J. Pleadings, Oral Arguments, Documents, 
Judgments of the Administrative Tribunal of the I.L.0., p. 70. 

10 Ibid. 

11 Legal Adviser, Dr. Saba, to Maitre Mercier, Feb. 1, 1956: ‘‘Je vous indiquais, 
toutefois, qu’étant donné le caractére de la procédure 4 suivre devant la Cour, les obser- 
vations de vos clients devraient se limiter 4 la réfutation d’arguments de droit sans 
comporter de critiques concernant, soit la politique d’un Etat membre de 1]’Organisa- 
tion, soit les agissements de celle-ci.’’ Ibid. 247. 

12 Ibid. 248. See also pp. 235-237, 245, 249, 253, 254, 264. 

183In this context it is interesting to recall the correspondence between counsel for 
staff members and the Registrar of the Court with reference to the United Nations re 
quest for an Advisory Opinion on the ‘‘ Effect of Awards of Compensation made by 
the United Nations Administrative Tribunal.’’ After rejecting a request by counsel 
concerning submission of observations to the Court, the Registrar also rejected a re 
quest for permission to receive the statements submitted on this question by Member 
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As a matter of fact, the observations of the staff members, beneficiaries of 
the judgments of the [.L.0. Administrative Tribunal, were transmitted to 
the Court as an ‘‘Appendix’’ to the Statement submitted by UNESCO.* 
Supplementary observations by the beneficiaries were also forwarded to 
the Court by UNESCO.** The Court dispensed with public hearings in this 
ease and accordingly no question of representation of the beneficiaries in such 
hearings arose. 

The Court, in its Opinion, considered the question of equality between 
UNESCO and the officials proprio motu,** and noted at the outset that the 
advisory proceedings in the present case ‘‘involve a certain absence of 
equality between UNESCO and the officials both in the origin and in the 
progress of those proceedings.’’'* Regarding the first aspect, namely, 
equality in point of origin, the Court referred to ‘‘generally accepted 
practice’’ according to which ‘‘legal remedies against a judgment are 
equally open to either party. In this respect each possesses equal rights 
for the submission of its case to the tribunal called upon to examine the 
matter.’’'® The present proceeding was instituted under Article XII 
of the Statute of the Administrative Tribunal of the 1.L.0. which confers 
‘fan exclusive right’’ on the Executive Board of UNESCO to challenge 
the judgments of the Administrative Tribunal by appealing to the Court. 
Article XII of the Statute of this Tribunal reads as follows: 


se 


1. In any ease in which the Executive Board of an international 
organization which has made the declaration specified in Article II, 
paragraph 5, of the Statute of the Tribunal challenges a decision of 
the Tribunal confirming its jurisdiction, or considers that a decision of 
the Tribunal is vitiated by a fundamental fault in the procedure fol- 
lowed, the question of the validity of the decision given by the Tribunal 

States or the Secretary General to the Court. Referring to Arts. 82 and 44 of the 
Court’s Rules, the Registrar declared: ‘‘In the view of the President the same princi- 


ples apply to the communication of the written statements in connection with advisory 
opinions, and it would not be proper for the Court to order that the written state 
ments submitted to it in the present case should be made available to members of 
the public without consent of the body by whom the request for the advisory opinion 
was submitted, namely, the General Assembly.’’ I.C.J. Pleadings, United Nations 
Administrative Tribunal, p. 410. See also pp. 394, 397, 409. It will be noted that the 
staff members, beneficiaries of judgments of the Administrative Tribunal involved in 
this case, were put in the category of ‘‘members of the public.’’ 

141.C.J. Pleadings, Judgments of the Administrative Tribunal of the I.L.0., pp. 
170-183, 258. 

15 Ibid. 219-223, 266. It appears from these supplementary observations that the 
beneficiaries and their counsel had reviewed the statements submitted to the Court by 
UNESCO as well as a number of governments. 

16 The question was alluded to in the French and British statements but in a some- 
what different context. See ibid. 210, 214. 

17 Judgments of the Administrative Tribunal of the I.L.0. upon Complaints made 
against the U.N.E.S.C.O., Advisory Opinion of Oct. 23, 1956, [1956] IL.C.J. Rep. 77 
at 85. 18 Ibid. 
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shall be submitted by the Executive Board concerned, for an advisory 
opinion, to the International Court of Justice. 
2. The opinion given by the Court shall be binding.’® 


The Court considered that the inequality in law arising from Article XII 


does not in fact constitute an inequality before the Court. It is anteced- 
ent to the examination of the question by the Court. It does not affect 
the manner in which the Court undertakes that examination. Also, 
in the present case, that absence of equality between the parties to the 
Judgments is somewhat nominal since the officials were successful in 
the proceedings before the Administrative Tribunal and there was 
accordingly no question of any complaint on their part. This being 
so, it is not necessary for the Court to express an opinion upon the 
legal merits of Article XII of the Statute of the Administrative 
Tribunal. .. .*° 


It is understandable why the Court refrained from expressing an opinion 
on the legal merits of Article XII, although it may appear regrettable that it 
has not done so in this case. For the Court, on the basis of this reasoning, 
will never have an opportunity to express an opinion, as the Executive Board 
alone has the right to challenge the validity of judgments of the Admini- 
strative Tribunal. On the contrary hypothesis—a challenge of this validity 
on the grounds specified in Article XII by staff members against whom 
judgment was given by the Administrative Tribunal—the Court would 
not have an opportunity to express an opinion because the challenge would not 
lead to proceedings before the Court. These is no reason to assume that only 
judgments in favor of staff members but never judgments adverse to staff 
members could be affected by a question of jurisdiction or fundamental 
fault in procedure. Be that as it may, concluding its examination of in- 
equality in point of origin, the Court held that ‘‘the circumstance that 
only the Executive Board was entitled to institute the present proceedings 
does not constitute a reason for not complying with the Request for an 
Advisory Opinion.’’ 

Turning then to the question of equality in point of the procedure be- 
fore the Court, the Court noted at the outset that ‘‘here the absence of 
equality flows not from any provision of the Statute of the Administrative 
Tribunal but from the provisions of the Statute of the Court,’’ and that 
‘‘the judicial character of the Court requires that both sides directly 
affected by these proceedings should be in a position to submit their views 
and their arguments to the Court.’’?2 UNESCO had available to it the 
necessary facilities, but regarding the ‘‘different’’ position of the officials 
the Court declared : 

19 Ibid. at 78. On Jan. 10, 1956, the declaration specified in Art. IT, par. 5, was 
made by WHO, ITU, UNESCO, IMO, FAO and the European Organization for Atomic 
Research. I.C.J. Pleadings, Judgments of the Administrative Tribunal of the I.L.O., 


p. 239. 20 [1956] I.C.J. Rep. 77 at 85. 
21 Ibid. at 86. 22 Ibid. 
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It was with that difficulty that the Court was confronted. The 
difficulty was met, on the one hand, by the procedure under which the 
observations of the officials were made available to the Court through 
the intermediary of Unesco and, on the other hand, by dispensing 
with oral proceedings. The Court is not bound for the future by any 
consent which it gave or decisions which it made with regard to the 
procedure thus adopted. In the present case, the procedure which 
has been adopted has not given rise to any objection on the part of 
those concerned. It has been consented to by counsel for the officials 
in whose favour the Judgments were given. The principle of equality 
of the parties follows from the requirements of good administration 
of justice. These requirements have not been impaired in the present 
vase by the circumstance that the written statement on behalf of the 
officials was submitted through Uneseo. Finally, although no oral 
proceedings were held, the Court is satisfied that adequate informa- 
tion has been made available to it. In view of this there would appear 
to be no compelling reason why the Court should not lend its assistance 
in the solution of a problem confronting a specialized agency of the 
United Nations authorized to ask for an Advisory Opinion of the 
Court. Notwithstanding the permissive character of Article 65 of 
the Statute in the matter of advisory opinions, only compelling reasons 
could cause the Court to adopt in this matter a negative attitude 
which would imperil the working of the régime established by the 
Statute of the Administrative Tribunal for the judicial protection 
of officials. Any seeming or nominal absence of equality ought not 
to be allowed to obscure or to defeat that primary object.*° 


The Court thus concluded that in point of procedure the inequality be- 
tween the parties was inconsequential and not a bar to the good adminis- 
tration of justice. Two observations appear in order. One is that counsel 
for the officials accepted the procedure after the legal adviser aban- 
doned what might well have been regarded as prior censorship with regard 
to the written statements on behalf of his clients but, having no official 
standing before the Court, how could he have made known to the Court 
his objection if for substantial reasons he should have found the proposed 
procedure unsatisfactory? ** The other is that it is difficult to appreciate 
the statement of the Court that the régime in question was established 
‘*for the judicial protection of officials,’’ if Article XII ‘‘confers an ex- 
elusive right on the Executive Board’’ to apply to the Court and, as the 
Court noted, ‘‘officials have no such remedy against the judgments of the 
Administrative Tribunal.’’ 

The Court decided by nine votes to four ‘‘to comply with the Request 

23 Ibid. 

24On this point Judge Winiarski declared in his Separate Opinion: ‘‘The fact that 
this unusual procedure has not given rise to any objection on the part of those con- 
cerned and that it has been consented to by counsel for the officials is irrelevant. These 
officials had no place in the normal advisory procedure.’’ Ibid. at 108. See also Judge 
Sir Muhammad Zafrulla Khan’s Separate Opinion, ibid. at 114. 

25 Ibid. at 85. 
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for an Advisory Opinion.’’**° Four judges were of opinion that the Court 
should refuse to do so, although three—Judges Winiarski, Klaestad and 
Sir Muhammad Zafrulla Khan—concurred in the operative part of the 
Opinion and one, Judge Cérdova, would have done so had he ‘‘not been 
firmly convinced that the Court should have refused to comply with 
the Request of UNESCO because of its lack of competence to render an 
advisory opinion in circumstances such as those underlying the present 


case,’’ ?? 

Judge Winiarski pointed out that the question before the Court was not 
one pending between two states and that the advisory procedure was i.- 
tended to serve, as stated in the Opinion of the Court, ‘‘the object of an 
appeal against the four judgments (of the Administrative Tribunal), 
seeing that the Court is expressly invited to pronounce, in its Opinion 
which will be ‘binding,’ upon the validity of these Judgments.’’** He 
also pointed out that the Court, as a judicial body, cannot depart from 
‘‘two fundamental principles of procedure: audiatur et altera pars and 
the equality of the parties before a Court.’’ These principles do not appear 
to have been strictly observed: on the one hand, the Court did not object 
to a situation ‘‘in which one of the parties to the proceedings before the 
Administrative Tribunal can only send its observations to the Court 
through the intermediary of the other party,’’ and cn the other hand, 
‘*the oral proceedings, which constitute the means by which the Court 
usually obtains clarification of the issue before it, have been dispensed with 
beforehand.’’ 

Judge Klaestad, reasoning along similar lines, concluded that the Court 
should decline the request. Noting the departures from the normal pro- 
cedure, he said: 


Whatever may be thought of such a departure from a normal judi- 
cial procedure, the Court cannot in any case disregard or compromise 


26 Ibid. at 101. 

27 Ibid. 155. Two Judges, Hackworth and Badawi, disagreed with the opinion on 
the merits and wrote dissenting opinions. 

28 Ibid. at 106, 84. Judge Winiarski recalled that at the San Francisco Conference 
Venezuela made the following proposal which was defeated: ‘‘As a Court of Appeals, 
the Court will have jurisdiction to take cognizance over such cases as are tried under 
original jurisdiction by international administrative tribunals dependent upon the 
United Nations when an appeal would be provided in the Statute of such tribunals.’’ 
Ibid. at 107. See also ibid. at 160. 

29 Ibid. at 106, 107, 108. In his Separate Opinion Judge Klaestad observed that 
oral hearings ‘‘have hitherto been fixed in all advisory cases which have been considered 
by this Court, as being a normal and useful, if not an indispensable, part of its pro 
ceedings.’’ Jbid. at 110. Judge Sir Muhammad Zafrulla Khan pointed out in his 
Separate Opinion that ‘‘oral proceedings were dispensed with not because the Court 
considered that it could not receive any assistance through that means, but because the 
inequality of the parties in respect of oral hearings could not be remedied in any 
manner.’’ Ibid. 114. 
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with the fundamental principle of the equality of parties—equality in 
law as well as in fact—a principle which is expressly confirmed by Ar- 
ticle 35, paragraph 2, of the Statute of the Court. Nor should the 
Court, by answering the Questions put to it, appear to acquiesce in a 
review procedure which fails to observe generally recognized principles 
by according only to one of the parties to the judgments of the Adminis- 
trative Tribunal the right to challenge these judgments.*° 


Judge Sir Muhammad Zafrulla Khan, while in general agreement with 
the views of Judges Winiarski and Klaestad, drew attention to the situation 
which might have arisen had a state requested an oral hearing: 


If such a request had been received, the Court would have been 
confronted with a dilemma. It would have found it difficult to refuse 
the request. To grant it would have meant that the Court would 
thereby have disabled itself from delivering an Opinion. The Court 
finds itself able to deliver an Opinion in this case because no request 
for an oral hearing has been received. This means that in eases like 
the present, a single State or international organization to whom 
notice is sent under paragraph 2 of Article 66 [of the Statute] can 
exercise a veto upon the Court’s authority to deliver an Opinion. In 
my humble view, the Court should not comply with a request for an 
Advisory Opinion in a case which necessitates its having recourse to 
such procedures and devices.** 


Judge Cérdova, who wrote a dissenting opinion, agreed with the argu- 
ments regarding absence of equality between UNESCO and the individuals 
concerned, but he draws from the inequality the consequence that the 
Court was incompetent to give the requested opinion. The inequalities, 
both in point of origin and in point of procedure, flow from the Statute 
of the Court which denies access to individuals. Consequently, he argues: 


. . . For individuals and international organizations to be parties in a 
contentious procedure it would be absolutely necessary to change the 
Statute, the only means of securing equality for them before the Court. 
This fact necessarily means that the Court, according to the present 
terms of the Statute, cannot legally act in compliance with the equality 
principle, which is the same thing as to say that the Court is incom- 
petent or has not the legal possibility in this case to discharge its 
functions.** 


Basing his dissent on very broad grounds, Judge Cérdova contends that 
both according to Article XII of the Statute of the Administrative Tribunal 
of the I.L.0. and the recently adopted new text of Article 11 of the 
Statute of the Administrative Tribunal of the United Nations,** the Court 
was intended to become ‘‘a judicial body reviewing the decisions of the 


80 Tbid at 112. 31 Ibid. at 115. 

82 Ibid. at 168. 

83 Res. 957 (X) adopted by the General Assembly on Nov. 8, 1955. General As 
sembly, 10th Sess., Official Records, Supp. No. 19 (A/3116), p. 30. 


1958] INDIVIDUALS IN ADVISORY PROCEEDINGS BEFORE I.C.J. 25 


two Administrative Tribunals in certain and specified cases.’’** It is 
axiomatic that the Court derives jurisdiction ‘‘entirely and exclusively 
from its Statute’’ and that other international instruments cannot ‘‘either 
enlarge or diminish the competence of the Court.’’* It is manifest from 
the preparatory work as well as the wording of Articles XII and 11 that 


their authors decided, by themselves and for themselves, that, in 
certain instances, the International Court of Justice should act as Court 
of Appeal. It is hardly necessary to comment upon the capacity or the 
right of the International Labour Organisation—or as far as that is 
concerned, of the Assembly of the United Nations—to impose upon the 
International Court of Justice obligations and new functions which are 
not provided for in its Statute or in the Charter.*® 


According to the existing Statute, the Court is ‘‘incompetent, both 
ratione personae and ratione materiae, to play the role of a Court of Appeal 
with regard to cases tried in the first instance by the Administrative Tri- 
bunals.’’ ** The essential function of the Court is judicial and this activity 
deals only with contentious cases between parties. According to Articles 
XII and 11 the Court is, in effect, to ‘‘render—in the guise of an advisory 
opinion or advice—a true judgment, a real decision binding upon those 
parties,’’ e.g. the parties before the Administrative Tribunals. In the 
view of Judge Cérdova: 

The confusion made by Articles XII and 11 of the Statute of both 
Administrative Tribunals between the judicial and advisory func- 
tions of the Court in order to transform an Advisory Opinion into a 
Judgment is an absolute legal impossibility according to the only ap- 
plicable law: the Statute.** 

According to Article XII what is desired is not merely an Advisory 
Opinion but one which is binding on the parties in the first instance, that 
is, before the Administrative Tribunal. ‘‘ This effect,’’ said Judge Cérdova, 


can never be juridically attained unless the staff member is considered 
a party in the second instance. Since the Statute prevents individuals 
and international organizations, that is to say, UNESCO and its of- 
ficials, from bringing their dispute before the Court and since the 
present case is undoubtedly a contentious one, the inescapable legal 
conclusion follows that the Court has no competence ratione personae 
to entertain and give a decision in the present case.*® 


The incompetence of the Court ratione materiae is the logical consequence 
of Article 38 of the Court’s Statute. Pursuant to this, it is the function 
of the Court ‘‘to decide in accordance with international law such disputes 


84 [1956] I.C.J. Rep. 77 at 156. 35 Tbid. 

36 Ibid. 157. 87 Ibid. 158. 

38 Ibid. at 161. Judge Cérdova dealt at some length with the Venezuelan proposal 
at the San Francisco Conference which was defeated, ibid. at 160-161; see also supra, 
note 28. 

39 Ibid. at 164. 
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as are submitted to it.’’ In order to comply with the Request of the 
Executive Board of UNESCO, ‘‘the Court had to apply the Statute of the 
Administrative Tribunal, the Staff Regulations and the contract between 
the parties, UNESCO and the individual officials concerned, that is to say, 
it had to apply ‘International Administrative Law.’ ’’ This law, as well as 
international criminal law, 


may form part of a wider concept of the law of nations, but they 
certainly concern the relations between a State and individuals and 
therefore they have no room within the interpretation of the words 
‘international law’’ as used in Article 38 of the Statute of the Court.*° 
It is reasonably clear that the incompetence of the Court ratione materiae 
is merely a consequence of its incompetence ratione personae. Penetrating 
through the cloak of the Request, Judge Cérdova found that the real 
parties in interest were an international organization on the one side, and 
individuals on the other. In a contentious proceeding where the Court 
exercises its true judicial function both would be barred on the threshold 
by Article 34 of the Court’s Statute: ‘‘Only States may be parties in cases 
before the Court.’’ That bar could not be by-passed by using the formal 
approach of a request for an advisory opinion. Taking a broad view of 
the substance of the request, the international organization in fact intended 
the Court to exercise appellate jurisdiction in a dispute to which it and 
certain individuals were parties. Judge Cérdova’s dissenting opinion 
declared in substance that the Court should not assume a function by in- 
direction which it was not authorized to undertake by the Statute. The 
inequalities between UNESCO and the officials concerned, both in point 
of origin and in point of procedure, were merely the inevitable result of 
the Court’s rendering an opinion in circumstances in which it ought to 
have refused to do so in the interest of a sound administration of justice. 
Judge Cérdova’s dissent is all the more significant as it embraces not 
merely the actual request before the Court but also possible requests to the 
Court under Article 11 of the Statute of the United Nations Administrative 
Tribunal. 


III. THe Issue or EQUALITY AND ARTICLE 1] OF THE STATUTE OF THE 
UNITED NATIONS ADMINISTRATIVE TRIBUNAL 


Summing up, it is obvious that the Opinion of the Court, the three 
Separate Opinions and Judge Cérdova’s Dissenting Opinion point to the 
same characteristic feature of the case: the inequality between the parties. 
There are significant differences in the interpretation of the consequences 
of this inequality. It is common ground that inequality existed in point 
of origin; the right to initiate the review procedure under Article XII is 
conferred exclusively upon the Executive Board of UNESCO and ‘‘is 
denied to the weaker party.’’** The Court considered that this inequality 


40 Jbid. at 165-166. 41 Judge Klaestad, ibid. 111. 
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in law did not lead in inequality in fact before the Court and was ‘‘anteced- 
ent’’ to the proceedings. In the view of Judges Klaestad and Cérdova this 
inequality can be traced to the Statute of the Court, which does not enable 
individuals to request an Advisory Opinion and constitutes one reason 
militating against entertaining the request of UNESCO. 

It is to be noted that in this respect Article 11 of the Statute of the 
United Nations Administrative Tribunal appears to be designed to pro- 
vide for a measure of equality. Paragraphs 1 and 2 of Article 11 read 
as follows: 


1. If a Member State, the Secretary-General or the person in re- 
spect of whom a judgment has been rendered by the Tribunal... 
objects to the judgment on the ground that the Tribunal has exceeded 
its jurisdiction or competence or that the Tribunal has failed to 
exercise Jurisdiction vested in it, or has erred on a question of law 
relating to the provisions of the Charter of the United Nations, or 
has committed a fundamental error in procedure which has occasioned 
a failure of justice, such Member State, the Secretary-General or the 
person concerned may, within thirty days from the date of the judg- 
ment, make a written application to the Committee established by 
paragraph 4 of this article asking the Committee to request an advisory 
opinion of the International Court of Justice on the matter. 


2. Within thirty days from the receipt of an application under 
paragraph 1 of this article, the Committee shall decide whether or not 
there is a substantial basis for the application. If the Committee 
decides that such a basis exists, it shall request an advisory opinion 
of the Court, and the Secretary-General shall arrange to transmit 
to the Court the views of the person referred to in paragraph 1.* 


It is not necessary to go here into the questions which were much de- 
bated in the United Nations regarding this text, in particular whether it 
accurately implements the decision of the General Assembly to establish 
a ‘‘judicial review’’ of judgments of the United Nations Administrative 
Tribunal ** and whether it is ‘‘juridically well founded.’’** It is suffi- 


42 Res. 957 (X) of Nov. 8, 1955. General Assembly, 10th Sess., Official Records, 
Supp. No. 19 (A/3116), p. 31. 

43 The General Assembly accepted ‘‘in principle’’ judicial review by Res. 888 (IX) 
B of Dee. 17, 1954. General Assembly, 9th Sess., Official Records, Supp. No. 21 
(A/2890), p. 43. For a presentation of views expressed by Members on the subject 
of judicial review, see Report of the Special Committee on Review of Administrative 
Judgments, Doc. A/2090 of June 10, 1955, General Assembly, 10th Sess., Official Rec- 
ords, Annexes, Agenda Item 49, pp. 1-16; for the views of the Secretary General see 
Suggestions by the Secretary General on Judicial Review of United Nations Administra- 
tive Judgments, Doc. A/AC.78/L.8 of April 12, 1955, ibid. 16-17, and Statement made 
by the Secretary General at the 493rd meeting of the Fifth Committee on Oct. 17, 1955, 
ibid. 37-38. 

44The Belgian delegation submitted a draft resolution proposing to request an 
advisory opinion of the Court on this question. Doc, A/L.199 of Nov. 7, 1955, ibid. 44. 
This draft was put to the vote on Nov. 8, 1955, and not adopted, there being 31 votes 
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cient to observe that Article 11 establishes the right for the Secretary 
General as well as the individual staff member concerned to initiate the 
review procedure before the screening committee. It thus establishes a 
status of equality in law between the parties to a judgment of the Admini- 
strative Tribunal. Whether it also establishes equality in fact is a dif- 
ferent question on which judgment must be deferred. This matter was 
the subject of debate in the General Assembly, particularly in its Fifth 
Committee, where the political character of the screening committee was 
emphasized. According to Article 11, paragraph 3: 


The Committee shall be composed of the Member States the repre- 
sentatives of which have served on the General Committee of the most 
recent regular session of the General Assembly. 


It was pointed out in the debate that the composition of the Committee 
introduced a political element into the review procedure and consequently 
inequality. Thus the representative of Norway declared: 


Since its composition would correspond to that of the General Com- 
mittee of the General Assembly, which was primarily determined by 
political considerations, the screening committee would have a political 
rather than a judicial character, despite the fact that its functions 
would be essentially judicial. While it was possible that the repre- 
sentatives of the countries concerned might be appointed on the basis 
of their personal ability and legal competence, there was no guarantee 
that that would be so.‘ 


The fact that the Committee was to make the preliminary decision whether 
there was ‘‘a substantial basis for the application for review’’ conferred 
upon it a large discretionary power. Moreover, an element of inequality 
was seen in the procedure, 


since in practice it would be much more difficult for a staff member 
requesting a review to convince the committee that there was a sub- 
stantial basis for his application than it would be for a Member State. 
The latter might even be represented on the committee, while no pro- 
vision was made for the participation of staff members in its pro- 
ceedings.*® 


against, 15 in favor and 13 abstentions. General Assembly, 10th Sess., Official 
Records, Plenary Meetings, p. 288. The draft resolution was supported by India, 
Syria and Yugoslavia, see ibid. 280, 286, and opposed by Argentina, Iraq, the United 
Kingdom and the United States, ibid. 277, 278, 283, 284. The U. S. representative 
argued that, if the review procedure is used at all, ‘‘the Court automatically has the 
opportunity of deciding whether or not there is any legal flaw in the procedure. We 
ean be certain that the Court will not hesitate to inform us if any important element 
of the procedure is contrary to the provisions of the Charter or of the Statute of the 
Court itself, or if it does not give the necessary protection to the parties who might be 
affected.’’ Ibid. 284, par. 67. 

45 General Assembly, 10th Sess., Official Records, Fifth Committee, 493rd meeting, 
Oct. 17, 1955, p. 38, par. 34. 46 Ibid. pars. 35, 37. 
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In support of the procedure it was contended by the representative of 
the United States that 


the committee’s task would be to screen requests for advisory opinions 
for the purpose of protecting the Court from frivolous applications. 
The only body entitled to decide on those questions of law which might 
affect Tribunal judgments would be a judicial organ, the International 
Court of Justice. 


The proposed procedure would entail no unfairness to staff members. 
. .. Before any inequity could result, the Secretary-General . . . 
would have to make an improper decision which deprived a staff 
member of his contractual rights; the Administrative Tribunal would 
have to confirm the Secretary-General’s decision and, finally, a com- 
mittee of Member States constituted on the pattern of the General 
Committee would have to act quite arbitrarily and refuse to ask the 
advisory opinion of the Court. That was a whole series of assump- 
tions which nobody would be justified in making.“ 

There is considerable persuasive force in this reasoning and it would seem 
to be the better part of wisdom, having drawn attention to a potential 
source of inequality in fact in the initial stage of the review procedure 
of the United Nations Administrative Tribunal, to leave the matter to the 
future.*™* 

It is common ground that there was inequality in the procedure before 
the Court, both in the written and oral stage, and that both were attribut- 
able to the Court’s Statute barring individuals. The former was seen in 
the inability of the individuals concerned to address themselves in writing 
directly to the Court, and the latter in the Court’s decision to dispense 
with oral hearings altogether, thus depriving itself as well as the parties 
in interest from a usual and potentially vital stage in arguing the legal 
aspects of the questions put to the Court. There was a difference in inter- 
pretation: The majority found this inequality merely ‘‘seeming or nominal’’ 
which did not result in a real disadvantage to the staff members, whereas 
Judges Winiarski, Klaestad and Sir Muhammad regarded it as a defect 

47 Ibid. 44, pars. 17, 18. The provision conferring upon Member States the right 
to initate the review procedure was much debated but it prevailed, because it was deemed 
an essential feature of the compromise proposal embodied in the final text of Art. 11. 
See remarks by the representative of the United States, ibid., p. 66, par. 11. The 
opposition was led by India, which also proposed amendments deleting the words ‘‘a 
Member State.’’ Jbid. 55 ff., 66, and Plenary, p. 280. 

47a The Committee on Applications for Review of Administrative Tribunal Judgments 
was convened at United Nations Headquarters on October 16, 1956, to adopt rules of 
procedure and consider the first application requesting a review of a judgment of the 
United Nations Administrative Tribunal. The Committee has since considered several 
applications and decided in all cases ‘‘that there was not a substantial basis for the 
application under Article 11 of the Statute of the Administrative Tribunal and, there- 
fore, did not consider that the International Court of Justice should be requested to 
give an advisory opinion.’’ See Docs. A/AC.86/2, A/AC.86/3, A/AC.86/4, A/AC.86/5. 
For the revised Provisional Rules of Procedure of the Committee see Doc.A/AC.86/2/ 
Rev.1. 
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in procedure sufficient to warrant a refusal to render the requested opinion. 
In their view the Court ought not to have compromised with the funda- 
mental and time-honored principle of equality in law and in fact. Judge 
Sir Muhammad furthermore pointed out that a single state or an interna- 
tional organization, entitled to appear before the Court under Article 66, 
paragraph 2, of the Statute, ‘‘can exercise a veto upon the Court’s authority 
to deliver an Opinion,’’ by requesting an oral hearing and thus upsetting 
the precarious equality between the parties. 

It is now appropriate to examine whether the revised Statute of the 
United Nations Administrative Tribunal meets these objections. In the 
first place, it is to be noted that Article 11, paragraph 2, makes the trans- 
mission of the views of the interested staff members mandatory: ‘‘The 
Secretary-General shall arrange to transmit to the Court the views of the 
person referred to in paragraph 1.’’ Moreover, the Secretary General 
stated before the Fifth Committee that he would consider it his ‘‘responsi- 
bility to assure as far as possible an equality of rights for the staff member 
eoncerned.’’** To this end he proposed to follow the procedure adopted 
by the League of Nations in connection with the case of former officials 
of the Saar Commission.*® It would thus appear that the United Nations 
endeavored to approach equality to a greater extent than is the case under 
Article XII of the Statute of the Administrative Tribunal of the I.L.O. 
On the other hand, the procedure laid down in Article 11 still falls short 
of the standard of equality in law and fact which was deemed to be re- 
quired by Judges Winiarski, Klaestad, Sir Muhammad and Cérdova. For 
the written statements of the staff member would reach the Court through 
the Secretary General, who may well be the opposing interested party. In 
any event, Member States, including the Member exercising the right to 
initiate the review procedure, would have the undoubted right to submit 
written observations directly to the Court. Thus the element of inequality, 
resulting from the Statute of the Court, is bound to be preserved in the 
written stage of the procedure before the Court. 

Regarding the oral stage of the proceedings, the General Assembly, in 
paragraph 2 of the above-mentioned resolution, 


Recommends that Member States and the Secretary-General should 
not make oral statements before the International Court of Justice in 
any proceedings under the new article 11 of the Statute of the Admini- 
strative Tribunal adopted under the present resolution. 

This recommendation, clearly devised to ensure a measure of equality 
in at least a negative sense, calls for comment. In the first place, it is not 
binding on the Member States and presumably not even on the Secretary 
General. The latter may be presumed to be inspired by a sense of fairness 

48 General Assembly, 10th Sess., Official Records, Annexes, Agenda Item 49, p. 38, 


par. 8. 
49 See supra, pp. 17-18. 
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and desire to ensure equality, and is therefore unlikely to take any initi- 
ative in the matter.°° The Member States are in a different position. By 
participating in oral hearings, if such are held by order of the Court, any 
one of them may create a situation in which the Court may deem it neces- 
sary to decline giving the requested opinion. In the circumstances, Judge 
Sir Muhammad pointed out, the Member State, any Member State, would be 
invested with the power of veto which, if exercised by participating in oral 
hearings, would have the effect of paralyzing the review procedure. 

The recommendation of the Assembly is certainly not binding on the 
Court, which remains master of its procedure under the Statute and bears 
exclusive responsibility for the sound administration of justice. Equality 
between the parties has been admitted by the Court to be an indispens- 
able part of it. In spite of this the Court may yet find it possible 
and advisable to co-operate with the United Nations and dispense with oral 
hearings as it did in the UNESCO case. Its opinion in the latter case is 
not necessarily a precedent, as the Court was careful in scrupulously 
limiting its reasoning to the request before it. Should the Court, how- 
ever, dispense with hearings in cases coming up for review from Admini- 
strative Tribunals of the I.L.0. or the United Nations, it might come very 
close to erecting into a principle what cannot but appear to be a truncated 
procedure. There are, as will presently be shown, important reasons why 
the Court may find it necessary to hold oral hearings in order to obtain 
the fullest possible argument from the interested parties. These might 
well be cases involving not merely questions of competence or jurisdiction 
or fundamental errors in procedure but above all cases alleging an error on 
a question of law relating to provisions of the Charter of the United Na- 
tions. To hold oral hearings in such cases and not to admit staff members 
to participate in them, might conceivably present the Court with the 
dilemma of refusing to give the requested opinion or impinging upon the 
principle of equality of the parties which it has explicitly recognized as 
valid. On the other hand, the present Statute leaves the Court only one 
alternative. 

A final point remains for consideration. The Court recognized that the 
advisory proceeding brought into being by UNESCO appeared ‘‘as serving, 
in a way, the object of an appeal against the four Judgments, seeing that 
the Court is expressly invited to pronounce, in its Opinion, which will be 
‘binding,’ upon the validity of these Judgments.’’** Judges Winiarski 
and Cérdova agreed with this view of the Court’s intended function, 


50In this connection it is relevant to recall the following statement made by the 
Secretary General before the Fifth Committee: ‘‘It would likewise be my intention to 
waive any right which the Secretary General has to further participation in the pro 
ceedings before the Court from which the staff member was excluded except, of 
course, as the Court might specifically require further information.’’ Loc. cit., Annexes, 
Agenda Item 49, p. 38, par. 10. 51 [1956] I.C.J. Rep. 77 at 84. 
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but argued that, inasmuch as the Court was not authorized by its 
Statute to act in this capacity, it should not allow the advisory pro- 
eeeding to be used for this purpose. The binding character of the 
Opinion, said Judge Winiarski, ‘‘does not in itself affect the competence 
of the Court but constitutes further proof that what is involved is an ap- 
peal in the form of a Request for an Advisory Opinion.’’*? Judge 
Cérdova, it will be recalled, argued in even stronger terms against the 
competence of the Court because the appeal involved in reality a conten- 
tious case to which an international organization and certain individuals 
were parties, and both were excluded by the Statute; and moreover the 
Court was not authorized to apply international administrative law, as 
this was not part of international law in accordance with which the Court 
is to decide disputes submitted to it. ‘‘The extraordinary practical and 
juridical consequences of the confusion between the judicial and advisory 
activities,’’ said Judge Cérdova, have been the adoption of a very unusual 
procedure, and 

the Court, the highest judicial organ of the United Nations, was not in 

a position to administer justice, in cases like the present one, on the 

basis of strict equality between the parties.*® 

Regarding the character of the review proceedings before the Court, it 
is important to draw attention to a difference between Article XII and 
Article 11. Under the former, the Opinion of the Court is made binding, 
and it was this specific provision which led to the criticism that the Court 
was acting in the UNESCO ease as an appellate organ. Article 11 is 
couched in terms which may well deprive this criticism of its foundation. 
According to Article 11, paragraph 3, 

In any case in which a request has been made for an advisory 
opinion, the Secretary-General shall either give effect to the opinion 
of the Court, or request the Tribunal to convene specially in order that 
it shall confirm its original judgment, or give a new judgment, in 
conformity with the opinion of the Court. 

This text, by offering several alternatives, avoids the automaticism of 
Article XII, at least in a formal sense. This point deserves consideration, 
even if one does not share the view that the Court should decline render- 
ing an Advisory Opinion which is to be binding upon the parties. This 
view would moreover have the undesirable consequence of depriving of 
their effectiveness the jurisdictional clauses in some important interna- 
tional instruments.** 

The argument that the Court in the UNESCO ease has acted, and that 
in cases under Article 11 it will be expected to function, as an appellate 
organ warrants closer analysis. The starting point should be the distine- 

52 Ibid. at 107. 53 Ibid. at 166. 


54 For a list of instruments stipulating the binding foree of Advisory Opinions, see 
I.C.J. Yearbook 1956-1957, p. 41. 
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tion between a case involving a challenge to the jurisdiction of an Admini- 
strative Tribunal and a case involving a challenge against the substance 
of the judgment of an Administrative Tribunal. The requirement of 
equality between the parties appears in a different light, depending upon 
whether a case involves one or the other kind of challenge. 

The legislative history of Article XII proves conclusively that it was 
designed as a means of resolving a conflict of competence between two 
organs of an international organization, that is, as a means for determining 
objectively and judicially whether one organ, i.e., the Administrative Tri- 
bunal, has acted ultra vires or in excess of the powers conferred upon it 
by the parent organ.*® This point was made in the most explicit manner 
by the French Government in its written Statement to the Court. The 
French Government argued that Article XII incorporates and is based 
upon the ‘‘theory of the excess of power of the international judge’’ 


The text of Article XII envisages an examination whether the decision 
suffers from a ‘‘fault,’’ whether its ‘‘validity’’ can be challenged; 
these expressions do not refer to a revision of the decision by an appeal 
in the ordinary sense of the term but rather to a ‘‘nullity’’ as in the 
theory of the excess of power of the international judge. It would be 
easy to demonstrate that among the vitiating circumstances character- 
istic of an excess of power one commonly finds absence of ‘‘com- 
petence’’ and ‘‘fundamental fault in the procedure.’’ °* 


The French Government was of the opinion that the Court is not con- 
cerned with an ordinary appeal, that is, with the protection of the individ- 
ual interests involved in the judgments of the Administrative Tribunal. 
As was recently done in connection with another Administrative Tribunal,’ 


55 For the legislative history of Art. XII, which goes back to a conflict between 
the League of Nations and its Administrative Tribunal in 1946, see Memorandum by 
the International Labor Office, I.C.J. Pleadings, United Nations Administrative 
Tribunal, pp. 46-90, particularly pp. 71-73. The decisive statement of the Sub-Com 
mittee of the League Assembly ’s Second (Finance) Committee is as follows: ‘‘ Although 
there is no ordinary appeal from the Tribunal’s decision, we think it is within the 
power of the Assembly, which can best interpret its own decisions, by a legislative 
resolution, to declare that the awards made by the Tribunal are invalid and are of no 
effect both because they sought to set aside the Assembly’s legislative act and be- 
cause of their mistaken conclusion as to the intention of that act.’’ Ibid. at 67. 

56 Translated by the author from the French text: ‘‘Les formules employées par 
l’article XII sont bien, d’autre part, celles de la théorie de l’excés de pouvoir de 
l’arbitre international; il s’agit dans le texte de ]’article XII de rechercher si la décision 
est entachée d’un ‘vice’, si la ‘validité’ peut étre mise en cause; ces expressions se 
référent non pas & une réformation de la décision par une voie de recours au sens 
habituel du terme, mais bien A une ‘nullité’ comme dans la théorie de l’excés de 
pouvoir de l’arbitre. Il serait de méme facile de montrer que parmi les vices qui 
constituent 1’excés de pouvoir de ]’arbitre on rencontre le plus communément |’absence 
de ‘compétence’ et la ‘faute essentielle dans la procédure.’’’ Ibid. at 210. 

57 Here the French Government had reference, albeit indirectly, to the new Art. 11 
of the United Nations Administrative Tribunal. 
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one could have provided for a genuinely judicial review of its judgments, 
but this was not the case here. The French Government therefore 
concluded : 


However deserving of respect may be the interests of the interna- 
tional officials, however worthy may be the efforts envisaged in order 
to enable them to make known to the Court their point of view, 
Article XII raises a question which is altogether different from that 
of ‘‘correctly or incorrectly adjudicated”’; the definition of the ‘‘excess 
of power’’ of the international judge entails a question which above 
all relates to the harmonious functioning of international institutions 
and the future of the Organization. Whether one likes it or not, the 
Court, in interpreting a text, namely Article XII of the Statute of 
the Administrative Tribunal, is bound to give precision to concepts 
which are vastly more fundamental than the text itself; the theory 
of the excess of power of the international Judge will be influenced 
in an important manner by the Court.** 


The distinction between an appeal having for its sole object the deter- 
mination of the competence of a tribunal and an appeal having for its ob- 
ject the determination whether a tribunal has correctly applied the law to 
the merits of a dispute, is, it is submitted, eminently sound. It also points 
to a solution of the problem of equality of parties. In the former ease, 
the only issue at stake is the validity of a judgment of an Administrative 
Tribunal in terms of its having acted within the scope of the competence 
conferred upon it. The Court in the UNESCO ease saw the problem 
put before it strictly in that light when it refused to answer Question II 
put to it, saying: 


Question I of the present Request for an Opinion is concerned only 
with a challenge of the decision confirming jurisdiction. . . . The 
Statute of the Administrative Tribunal could have provided for other 
reasons for challenging the decision of the Tribunal than those re- 
ferred to in Article XII. It has not done so. In view of this, the 
Court cannot answer Question II within the framework of Article 
XII of the Statute of the Tribunal—the only Article by reference 
to which the opinion of the Court is involved. 


. . » In the Request for an Advisory Opinion, Question II has been 
placed within the orbit of Article XII. Actually it is outside that 


58 Translated by the author from the French text: ‘‘Si respectables que soient les 
intérets des fonctionnaires internationaux, si estimables que soient les efforts envisagés 
pour leur permettre de faire connaitre leur point de vue a la Cour, la procédure de 
l’article XII pose une toute autre question que celle du ‘bien ou du mal jugé’; la 
définition de ‘l’excés de pouvoir’ d’un juge est au premier chef une question qui 
touche au fonctionnement harmonieux des institutions internationales et 4 l’avenir de 
l’Organisation. Qu’on le veuille ou non, en interprétant un texte, l’article XII du 
Statut du Tribunal administratif, la Cour va préciser des notions dont la portée 
dépasse singuliérement ce texte; la théorie de 1’excés de pouvoir de 1’arbitre interna- 
tional sera directement influencée par 1’avis de la Cour.’’ Ibid. 
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Article. Accordingly, it cannot be considered by the Court for the 
purpose of acting upon the request made to it.°® 

This being so, one wonders whether it was indispensable for the Court 
to examine the question of the equality of the parties, that is, of UNESCO 
and the staff members concerned. No doubt the Court’s concern with this 
aspect of the case is indicative of its desire to consider all aspects of the 
ease and to maintain the administration of international justice on the 
highest level. The opinions of Judges Winiarski, Klaestad, Sir Muhammad 
and Cérdova testify to the same desire. However, as the French Govern- 
ment argued, the case involved what might for want of a better term be 
called an intra-organizational dispute; one organ of UNESCO was at vari- 
ance with the Administrative Tribunal of the 1.L.0. as to the question of 
competence. The fact that the interests of certain staff members were af- 
fected was neither a reason for refusing to render the requested opinion 
nor a reason, strictly speaking, for making them party to the proceedings 
before the Court.®° 

The new Article 11 of the United Nations Administrative Tribunal 
raises the issue of the equality in a very cogent manner. This article, 
like Article XII, has its origins in a dispute over competence.” Like 
Article XII, it provides for a challenge of the judgments of the Adminis- 
trative Tribunal in case it has exceeded its jurisdiction or competence or has 
committed a fundamental error in procedure which has occasioned a failure 
of justice. It goes further by including among the grounds for a challenge 
the failure of the Tribunal to exercise jurisdiction vested in it. All these 
grounds relate to the theory of excess of power in a sense which is funda- 
mentally common to Article XII. In the event of a request to the Court 
for an Advisory Opinion on any of these grounds, there is no reason 
to suppose that the Court would change its view regarding the equality 
of parties. Article 11, however, deviates from Article XII in one impor- 

59 [1956] I.C.J. Rep. 77 at 99. Question II was as follows: ‘‘In the case of an 
affirmative answer to question I: (a) Was the Administrative Tribunal competent to 
determine whether the power of the Director-General not to renew fixed-term appoint- 
ments has been exercised for the good of the service and in the interest of the Organi- 
zation? (b) Was the Administrative Tribunal competent to pronounce on the attitude 
which the Director-General, under the terms of the Constitution of the United Nations 
Educational, Scientific and Cultural Organization, ought to maintain in his relations 
with a Member State, particularly as regards the execution of the policy of the 
Government authorities of that Member State?’’ Ibid. at 79. 

60 On the first point see the Written Statement of the United Kingdom, I.C.J. 
Pleadings, Judgments of the Administrative Tribunal of the I.L.O., p. 214. 

61 See Effect of Awards of Compensation made by the United Nations Administrative 
Tribunal, Advisory Opinion of July 13, 1954, [1954] LC.J. Rep. 47; 48 A.J.I.L. 655 
(1954); and Judicial Review of United Nations Administrative Tribunal Judgments, 
Working Paper submitted by the Secretary General, Doe. A/AC.78/L.1 and Corr. 1 
(March 22, 1955), General Assembly, 10th Sess., Official Records, Annexes, Agenda Item 
49, pp. 17-25. This paper reviews the history of the question as well as the issues 
involved. 
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tant point: it provides that a Member State or the Secretary General or 
the staff member concerned may object to the judgment of the Admini- 
strative Tribunal on the ground that it ‘‘has erred on a question of law 
relating to the provisions of the Charter of the United Nations.’’ An 
objection on this ground relates not to the validity of the judgment but 
to the merits of the judgment. The Court, when seized of a case of this 
kind, is not called upon to express an opinion on the question whether 
the Administrative Tribunal has stayed within the bounds of its competence, 
but whether it has correctly applied the law which it is competent to ad- 
minister. The Court then would not pronounce upon an intra-organiza- 
tional dispute, but exercise judicial review, a true appellate jurisdiction. 
This would be so in spite of the absence in Article 11 of the provision in 
Article XII that the Advisory Opinion of the Court ‘‘shall be binding.’’ 
The absence of this provision in Article 11, far from weakening the ap- 
pellate character of the function of the Court, on the contrary strengthens 
it. For Article 11, paragraph 3, true to the concept of a judicial appeal, 
provides that the Secretary General shall request the Tribunal to con- 
vene specially in order ‘‘that it shall confirm its original judgment, or 
give a new judgment, in conformity with the opinion of the Court.’’ The 
opinion of the Court is thus to be given a reformatory character. 

The inclusion of the review of substantive legal issues by the Court in 
the text of the new Article 11 of the Statute of the United Nations Ad- 
ministrative Tribunal was the subject of much debate in the organs of 
the United Nations. It was considered an essential feature of the com- 
promise among the different proponents of the review procedure. The 
Government of the United States understood the new text to include 


such a question as whether the Secretary-General’s judgment should 
be upheld in regard to the conduct of a staff member under United 
Nations standards of efficiency, competence, and integrity as pre- 
scribed in accordance with Article 101 of the Charter; or a question 
whether the Secretary-General, acting as Chief Administrative Officer 
of the Organization under Article 97 of the Charter, should be sus- 
tained in giving directions to a staff member or taking disciplinary 
action against him; or a question involving the staff member’s duty 
to refrain from any action which might reflect on his position as an 
international official responsible only to the Organization under Ar- 
ticle 100, paragraph 1.* 
Thus cases relating directly to the application of the Charter or the con- 
sistency of the application of the Staff Regulations with the Charter are 
to be understood as being included in the review procedure under Article 11. 
Given the broad nature of the scope of the review procedure and the 
distinctly appellate character of the function to be exercised by the Court, 
62 Report of the Special Committee on Review of Administrative Tribunal Judgments, 


Doe. A/2909, loc cit., Annexes, Agenda Item 49, p. 11, par. 82. See also Report of the 
Fifth Committee, A/3016, ibid. 38 ff. 
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the question of the equality between the parties appears in a changed 
context. Leaving aside the controversial and probably rather anomalous 
right of a Member State to initiate the review procedure, and the pro- 
vision for testing merely the validity of judgments of the Administrative 
Tribunal, what remains in Article 11 is the new possibility of appealing 
to the Court against the judgment on the merits of the Administrative 
Tribunal. The Tribunal is to reform its judgment, which is binding upon 
the parties, in accordance with the opinion of the Court. In order to 
enable the Court to render an opinion a contentious procedure appears 
indispensable, giving equal opportunity of argument to the parties, 1.e., 
the Secretary General and the individual staff members. As the delegate 
of Sweden pointed out with reference to the broad scope given to the words 
‘‘question of law relating to the provisions of the Charter’’ 


If the stipulation were interpreted in such a way, it would cover 
the whole field of a Secretariat member’s activity, notwithstanding 
the fact that the new article 11 proposed by the Special Committee 
and the Fifth Committee does not give the Secretariat member an 
opportunity to defend himself orally before the reviewing body. 

When a person’s entire conduct may be at stake, I think it is neces- 
sary that that person should have an opportunity to make an oral 
presentation before the reviewing body that is to judge him.** 

The Fifth Committee, aware of the need to ensure full equality for the 
staff member, was content to observe that 


the Court itself would be a guardian of due process and would not 
give an opinion if it considered that one of the parties was at a disad- 
vantage. The Court could itself require the evidence necessary for 
its opinion.** 

It is one thing to face up to the problem and another to face up to the 
need of providing a solution. Here the problem is how to ensure that 
full equality for the international civil servant which everyone agrees is 
required in the interest of a sound administration of justice. It is no 
solution, it is submitted, to say that the Court shall find one; the Court’s 
refusal to give an opinion on the ground of inequality is no solution 
either. It will be merely a finding that Article 11 or, at any rate, what 
was considered a vital part of it, is unworkable. It is difficult enough 
to call upon the Court to exercise jurisdiction on appeal from a clearly 
contentious case in the transparent disguise of a request for an Advisory 
Opinion. No matter how transparent it may be, there is probably no 
harm in it, for as long as the obstacle of Article 34, paragraph 1, cannot 
be or has not been removed, it will be by-passed. However, even this 

63 General Assembly, 10th Sess., Official Records, Plenary Meetings, 541st meeting, 


Nov. 8, 1955, p. 287, pars. 107, 108. See also Report of the Fifth Committee, loc. cit., 
Annexes, Agenda Item 49, p. 41, par. 27. 64 Ibid. 40, par. 19. 
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expedient still does not allow of full equality, for the advisory proceeding 
(unlike Article 34, paragraph 1) enables the Secretary General to par- 
ticipate in oral hearings, but remains closed to the individual staff mem- 
ber. Unless the Court decides to dispense with oral hearings altogether, 
which presupposes the willing co-operation of Member States, it will 
have to decline rendering an opinion in all eases involving review of 
the merits, that is, a question of law, of the judgments of the United Na- 
tions Administrative Tribunal. If that should come about, the proponents 
of the new Article 11 will have scored a pyrrhie victory indeed. 


LV. CoNcCLUSIONS 


The General Assembly might have pursued an alternative course in con- 
junction with the new Article 11. It might have decided that, in order 
to ensure the judicial review of judgments of the Administrative Tribunal, 
a special appeal court be established.** Such a solution would have avoided 
all the difficulties of, and objections raised against, the resolution adopted. 
In particular, it would have ensured complete equality, which was generally 
considered an essential feature of due process of law. The Assembly 
might also have given some thought to the possibility of amending the 
Statute of the Court in order to ensure due process of law in the proceed- 
ings before the Court under Article 11. Instead, the Assembly rejected 
the Belgian proposal to ask the Court for an opinion on the constitutionality 
of the proposed text, but left it to the Court to pass on this issue when 
seized of a particular request to exercise the review function conferred 
upon it by Article 11. It was the will of the Assembly that the Court 
should have the final word on the subject. 

The Court may well decide to wait until the Assembly submits a request 
to it relating to a concrete issue. The Court itself might conceivably. 
it is submitted, take the initiative in proposing an amendment to its 
Statute to enable it to discharge properly and with due regard to the 
principle of equality the novel review function which the General Assembly 
has thrust upon it. It has the power to do so under Article 70 of its 
Statute: 


The Court shall have power to propose such amendments to the 
present Statute as it may deem necessary, through written communica- 
tions to the Secretary-General, for consideration in conformity with 
the provisions of Article 69. 

Such a step would place the responsibility where it belongs, namely, 
upon the General Assembly, and assist it in facing up to the issue of 
principle: the participation of individuals before the Court in proceedings 

65 See the Indian proposal summarized in the Report of the Fifth Committee, loc. 


cit. 41, par. 32; the suggestions submitted by the Secretary General, ibid. 24, and 
the views of the United Nations Staff Council, ibid. 37, par. 16. 
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initiated pursuant to Article 11. It is not necessary to review here the 
changing pattern of the position of individuals in international law, for 
here there is no intention to make a plea for throwing the Court open to 
individuals generally. The suggestion is strictly limited to what is be- 
lieved to be the unavoidable consequence of a step already taken by the 
General Assembly, that is, to provide a place, undisguised and complete, 
for staff members of the United Nations. The international civil servant 
is already a subject of international law and an essential cog in the ma- 
chinery of international organizations. He already has access to interna- 
tional tribunals, namely, the Administrative Tribunals. The Court itself 
‘‘does not deny that the Administrative Tribunal is an international tri- 
bunal.’’** The present suggestion has therefore for its object to open 
access for the members of the Secretariat, which is a principal organ of the 
United Nations, to the Court, which is the principal judicial organ of the 
United Nations. The Court thus stands in an intimate and direct relation 
to the Secretariat, which is merely another way of referring to the individ- 
uals who have the honor and responsibility to be its members. 

It may be useful to recall here some suggestions for amending the Statute 
of the Court made in connection with a study undertaken by the Institute 
of International Law. Professors Henri Rolin and H. Lauterpacht pro- 
posed that Article 34 of the Statute be amended in order to make interna- 
tional organizations qualified to appear before the Court in contentious 
cases.°* Professor Lauterpacht considered such a reform ‘‘overdue,’’ 
and, going further, submitted that 

in connection with Article 34 of the Statute consideration may 
be given to the question whether that Article ought to be maintained 
in its present rigid form, namely, whether individuals and private 
corporations ought to be excluded from being parties to disputes be- 
fore the Court. I am not suggesting that the Court should enter- 
tain disputes between individuals even if such disputes raise questions 
of international law. Neither is it here suggested that individuals 
should be in a position to bring states before the Court as defendants 
against their will. But is there a good reason, other than the per- 
sistence of certain traditional modes of thinking, why the Court 
should not be able to adjudicate upon a dispute which involves a ques- 
tion of international law and in which one party to the dispute is a 
state—provided that that state agrees in the specific case to the exer- 
cise of jurisdiction by the Court ?®* 

The suggestion submitted here is obviously much more modest. The 
subject of Charter review is still on the agenda of the General Assembly. 

66 [1956] I.C.J. Rep. 77 at 97. See also Effect of Awards of Compensation made 
by the United Nations Administrative Tribunal, Advisory Opinion of July 13, 1954, 
[1954] L.C.J. Rep. 52-53. 

6745 Annuaire de L’Institut de Droit International (I) 535, 545, 553 (1954). 

68 Ibid. 535. For comments by the Rapporteur, Judge Max Huber, cf. p. 431. See 
also observations by Professor A. de La Pradelle, p. 472. 
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While the force of tradition need not be minimized, a great deal of tradi- 
tional thinking was jettisoned by the General Assembly when it adopted 
the novel review procedure directly involving staff members. Probably 
no one will shed any tears if a little more of the same stuff goes overboard 
when an even greater traditional principle is at stake. It would be pre- 
sumptuous to make concrete proposals as to how the Statute should be 
amended. It is ventured to suggest, however, that the desired objective 
might better be sought through an additional chapter rather than by adding 
to or changing Article 34 or 66. It may be found desirable to remove 
the ambiguity inherent in employing the device of advisory proceedings 
for the purpose of judicial review of judgments of an Administrative Tri- 
bunal. Also the strictly limited and specific character of the review func- 
tion might best be brought into relief by adding a chapter laying down 
the rules which the Court deems desirable for fulfilling the review funce- 
tion pursuant to Article 11 of the United Nations and Article XII of the 
I.L.0. Administrative Tribunals. In this order of ideas it might be pos- 
sible to combine certain features of the contentious with the advisory 
procedure and perhaps establish a lower quorum or perhaps a special 
chamber of five judges for handling such cases. In any event, in the 
interest of justice to the staff members concerned, it would be eminently 
desirable to provide for the speediest possible disposition of the appeals. 
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THE NEW INTERNATIONAL LAW OF 
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Associate Professor of Law, Cleveland-Marshall Law School 


The critics of public international law are legion. Some have decried 
its primitiveness. Others have denied even its existence. A few have 
expounded the need for a renovation, an entirely new approach, a new 
international law. Of these, none has been so long in his crusade, or as 
persistent, or as eloquent as Alejandro Alvarez, Chilean writer, teacher, 
and jurist. Most significantly, he has had the opportunity to test his 
theory as a Judge of the International Court of Justice." This paper is an 
attempt, based primarily on his concurring and dissenting opinions, to 
explain his new international law in general terms, and to note how he 
has applied that law as a judge. 


THe Bases or THE NEw INTERNATIONAL Law 


Judge Alvarez’ basic premise is that law is the product of its environ- 
ment, that law and its surroundings are inseparable. It follows that law 
is not immutable, since the environment changes. International law is 
no exception. The leading, if not the only, factor of environment is the jurid- 
ical conscience of peoples. Public opinion is the reflection of all social facts. 
Juridical conscience being a social fact, public opinion becomes of para- 
mount importance in developing the law.? 

If all this is correct, it is necessary to establish that there has been a 
change in the juridical conscience of peoples. Judge Alvarez asserts that 
this change has been occurring since the middle of the nineteenth century.’ 


1Judge Alvarez was born Feb. 9, 1868. Besides being a professor of law, he 
has participated in many diplomatic activities and authored more than a hundred 
publications. See I. C. J. Yearbook 1946-1947, pp. 43-44. Judge Alvarez collaborated 
with Dr. James Brown Scott in founding the American Institute of International Law 
in 1912 and was its first Secretary General. He was elected a member of the Inter 
national Court of Justice on Feb. 6, 1946. His term ended Feb. 5, 1955. During 
that time he participated in twelve judgments and eight advisory opinions, dissent- 
ing in three judgments and four advisory opinions, and writing concurring opinions 
in three judgments and two advisory opinions. 

2[1949] I. C. J. Rep. 41; [1950] ibid. 176; [1951] ibid. 50-51, 148; [1952] ébid. 
124; Alvarez, ‘‘New Conception and New Bases of Legal Philosophy,’’ 13 Ill. Law 
Rev. 167, 179, 181 (1918-1919). 

38 Ibid. at 175; Alvarez, ‘‘The New International Law,’’ 15 Grotius Society Trans- 
actions 35 (1930). 
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What has caused the change? His answer is the development of industry, 
commerce, and means of communication ;* changes in the economic, politi- 
eal, and social fields of human activity, and the manifestation of inter- 
national moral forces ;* the first World War, the ‘‘greatest social cataclysm 
which has been recorded in the history of humanity’’;® and finally, the 
second World War, a cataclysm more influential than the Renaissance, or 
the French Revolution of 1789, or the first World War.’ 

Born of these profound events is a new juridical conscience which, in 
turn, has begotten the regime of social interdependence. In international 
life there has been a shift from individualism to solidarity, the progression 
from community to society.* 


THe NATURE OF THE NEW INTERNATIONAL LAW 


Classical or the old international law was based on the individualistic 
regime and was static. The new international law is dynamic and rooted in 
the regime of social interdependence.® Its aim is to promote the general 
interest, to further international solidarity, not to nourish individualism.”® 

It is no longer strictly juridical. All aspects, political, legal, social, 
economic, psychological, must be considered. In fact, there are no strictly 
legal issues.*' It ‘‘approaches nearer to the notion of equity, without how- 
ever being merged in it.’’'* The new international law will consist of 
four divisions ‘‘in close connection, which can and must be distinguished 
from one another, but which it is impossible to separate’’ **: 


1. International law proper, applied to relations which can be sub- 
mitted to legal rules. Although there will be uniform conceptions and 
rules for more fundamental ideas, there should not be universality 
for all rules. Hence, some rules will be universal, some general, some 
continental, some regional, others special. 


4 Alvarez, loc. cit. supra (note 2) at 177. 

5 Alvarez, ‘‘The Necessity for the Reconstruction of International Law—Its Aim,’ 
Proceedings of the 4th Conference of Teachers of International Law and Related Sub 
jects 11(1930). 6 Ibid. 

7 [1948] I. C. J. Rep. 67; [1949] ibid. 39; [1950] ibid. 12. 

8 [1949] I. ©. J. Rep. 39; [1950] ibid. 12, 13, 175; [1948] ibid 67-69; [1952] ébid. 
124; [1954] ibid. 69; Alvarez, loc. cit. supra (note 2) at 181; loc. cit. supra (note 5) 
at 11. 

Some writers describe a community as more advanced than a society. Keeton and 
Schwarzenberger, Making International Law Work 14, 45-46 (2d ed., 1946). 

9 [1951] I. C. J. Rep. 150; [1952] ibid. 124. 

10 [1948] I. C. J. Rep. 69-70; [1950] ibid. 14, 176; [1951] ibid. 149. 

11 [1948] I. C. J. Rep. 69-70; [1949] ibid. 41; [1950] ibid. 178; [1951] ibid. 149; 
[1954] ibid. 69-70. 12 [1949] I. C. J. Rep. 39. 

18 Alvarez, ‘‘The Necessity for the Reconstruction of International Law—Its Aim,’’ 
Proceedings of the 4th Conference of Teachers of International Law and Related Sub 
jects 11, 14 (1930). 
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2. Political questions. These will no longer be solved by arbitary 
conceptions, but will be governed by principles of morality, justice 
and equity. “They will not be submitted to the legal rules of inter- 
national law proper. 

3. The development of moral and public conscience. These are the 
proclamations of new legal principles and the declarations of moral 
character to educate nations and strengthen public conscience. They 
are within the domain of the psychology of sentiment and mentality of 
peoples, especially those that are the bases for peace, confidence, and 
co-operation between nations. 

4. International organization. This field is subject partly to legal 
rules and partly to political rules. 

‘*By this process, a bridge would be spanned between politics and law, 
in place of the separation which exists today. Certain matters (of a legal 
character) would be submitted to rules established in advance; but others 
(of a political nature) would only be solved in conformance with justice 
and equity when they arose. Therefore the new international law is not 
a purely juridical science, but a political or more a social science.’’ ** 

If the new international law is founded on social interdependence, if 
its aim is to promote the general interest, the inescapable conclusion is that 
the absolute sovereignty of states must end. This is not to say that sover- 
elgnty or independence or equality is abolished, but that the new so let) 
limits sovereignty from the viewpoint of the general interests of society.’’ 
All peoples understand now that no longer are they bound only by instru- 
ments to which they have consented.'® The duties of states toward society 
and other members of society are stressed ; rights are delimited, harmonized, 
and may even be condemned if the manner of their exercise injures an- 
other state.'’ National law must bow to international law whenever they 
eonflict.'* 

With these broad characteristics as guideposts, whose task is it to main- 
tain harmony between international law and changes in the juridical con- 
science? The answer is not too clear, at least to one reader of the Judge's 
opinions. Only men can make legal rules. It is generally conceded that 
there is a distinction between the formal or authoritative makers of law 
and the informal or non-authoritative, who may exert a persuasive influence 
on the formal. Yet this distinction seems to be blurred in Judge Alvarez’ 
opinions. In some passages he is contending apparently that a change 
in the juridical conscience, ipso facto, makes obsolete the law existing be- 
fore the change. The 

14 Ibid. 15. 

15 [1949] I. C. J. Rep. 43; [1950] ibid. 13-14 

16 [1949] I. C. J. Rep. 43; [1950] ibid. 13-14, 181; [1954] ibid. 69. 

17 [1948] I. C. J. Rep. 68-70. 

18 [1950] I. C. J. Rep. 181; [1954] ibid. 70. 
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juridical conscience of peoples . . . gives rise to either legal prin- 
ciples whose observation is required, principles of ... the interna- 
tional law of social interdependence, or gives rise to moral principles, 
constituting social justice. The latter may become principles of law 
by General Assembly resolutions, or by decisions of a certain inter- 
national organ, such as the International Court of Justice.’® 
In another opinion, he alleges that many of the great principles origi- 
nate in the legal conscience of peoples, but these principles to have value 
must be expressed by authorized bodies. Some of these bodies are diplomatic 
assemblies, legislatures of certain countries, great associations devoted to 
the study of international law, the International Law Commission, the 
International Court of Justice, and other qualified jurists or writers. 
Customs are accepted only with prudence; they tend to disappear because 
of rapid changes in modern international life.*° For the creation of the 
new international law, we shall look to the General Assembly of the United 
Nations, the International Court of Justice, and qualified writers.”* 
Judge Alvarez has much to say on the roles of the Court and the General 
Assembly in the new regime of social interdependence. 


ROLE OF THE GENERAL ASSEMBLY 


In an earlier opinion, Judge Alvarez cautiously declares that the Gen- 
eral Assembly is tending to become an international legislature. Its 
declarations and resolutions, although not binding, may become so if public 
opinion supports them.*? However, in a later opinion, guarded assertions 
all-powerful legis- 


are eschewed; the General Assembly has become an 
lative organ.’’ It has supreme power, bound only by the United Nations 
Charter or its own resolutions. Nothing is above the General Assembly 
except moral forces, particularly public opinion.** 

Consistent with his belief in the near omnipotence of the General As- 
sembly, Judge Alvarez dissented in two advisory opinions involving the 
powers of the Assembly. In the Advisory Opinion on the Competence of 
the General Assembly Regarding Admission to the United Nations,** the 
question was whether the Assembly could approve a state applicant for 
membership, even though a Security Council member had vetoed the ap- 
plication.*® The majority answer was no, since the Security Council must 
favor admission; to argue that an unfavorable recommendation is still a 
recommendation is ungarnished nonsense. 

19 Ibid. 71. Cf. Jacobini, A Study of the Philosophy of International Law as Seen in 
Works of Latin American Writers 109 (1954). 

20[1951] I. C. J. Rep. 148. See also [1948] ibid. 69; [1949] ibid 39; [1950] ibid. 
12, 176 21 Jd. 13. 

22 [1951] I. C. J. Rep. 51-52. 23 [1954] I. C. J. Rep. 71-72. 

24[1950] I. C. J. Rep. 4; the dissent begins at 12. 

25 Art. 4, Par. 2, of the United Nations Charter provides: ‘‘The admission of any 
such state to membership in the United Nations will be effected by a decision of the 
General Assembly upon the recommendation of the Security Council.’’ 
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Judge Alvarez argued that the Security Council veto applies only to 
matters of peace and security, and not to admission of Members. Even 
if the Security Council veto does apply, the General Assembly can ‘‘ap- 
praise’’ the veto, and determine if the Council has abused its right. If it 
has, the Assembly can admit the applicant without a favorable recommenda- 
tion. This solution is required by the spirit of universality of the United 
Nations Charter. Articles 10 and 11 of the Charter empower the As- 
sembly to make recommendations to the Council; a fortiori, it can make 
‘‘observations’’ to the Council. This is an implied right, a necessary 
consequence of its express powers.”® 

The other Advisory Opinion was on the Effect of Awards of Compensa- 
tion Made by the United Nations Administrative Tribunal.*" Must the 
General Assembly accept an award of compensation made by the Admini- 
strative Tribunal to a Secretariat staff member who was discharged? The 
majority reply was yes. In the absence of an express provision in the 
Statute of the Administrative Tribunal permitting General Assembly re- 
view, the decisions of the Tribunal, a true judicial body, were final, bind- 
ing, and without appeal. 

On the other hand, Judge Alvarez characterizes the question as legal 
and political. The General Assembly should have the power to nullify 
awards for reasons of international social justice or if the Tribunal’s action 
was ultra vires. To deny the Assembly this power would place the Tri- 
bunal, not a judicial body, above the General Assembly. The Statute of 
the Administrative Tribunal contains no provision for review or for en- 
foreing decisions, so obviously its awards are not binding on the Assembly 


26 The pertinent language from Articles 10 and 11: 


Article 10 


‘*The General Assembly may discuss ... any matters within the scope of the 
present Charter or relating to the powers and functions of any organs provided for in 
the present Charter, and . .. may make recommendations to . . . the Security Council 

- . On any such . . . matters.’’ 

Article 11 

‘*1, The General Assembly may consider the general principles of cooperation .. . 
including . . . disarmament ... and may make recommendations . . . to the Security 
Council... . 

‘¢2. The General Assembly may discuss any questions relating to the maintenance 
of international peace and security brought before it ... by the Security Council 


. and may make recommendations ... to the Security Council... . 

‘€3. The General Assembly may call the attention of the Security Council to situa- 
tions which are likely to endanger international peace and security.’’ 

The argument a fortiori is used when the greater includes the less. Judge Alvarez 
seems to be arguing from the less to the greater. Surely ‘‘observing’’ an applicant 
is a Member without Security Council recommendation is more drastic than a General 
Assembly recommendation. 

27 [1954] I. C. J. Rep. 47; Judge Alvarez’ dissent begins at 67. 
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if the Tribunal acts outside its competence. The staff member, however, 
is bound, since he resorted to the Tribunal.”* 


ROLE OF THE INTERNATIONAL CouRT OF JUSTICE 


In spite of calling the General Assembly a nearly all-powerful legislative 
body, Judge Alvarez describes the International Court of Justice as the 
‘‘most authoritative organ for the expression of the juridical conscience.’’ *° 

The functions of the Court are twofold: (1) to declare the law, that is, 
to resolve disputes submitted to it, and (2) to develop international law.*° 
The Court is not to apply classical international law, but the law existing 


now and in conformity with the new conditions of international life: 


In so doing, it may be said that the Court creates the law; it 
creates it by modifying classical law; in fact it merely declares what 
is the law to-day. Herein lies the new and important purpose of the 
Court.*? 

Developing the law consists of ‘‘deciding existing law, modifying it and 
even creating new precepts, should this be necessary,’’ that is, if there are 
lacunae, or if the existing precepts no longer correspond to the new condi- 
tions in the life of peoples.** What is the basis of the Court’s ‘‘free hand’”’ 
to remodel international law? It is ‘‘merely the application in every branch 
of the doctrine of the clausula rebus sic stantibus; the principle at the 
root of it is the same; it is a principle of social justice.’’ ** 

It will be recalled that Judge Alvarez divided the new international law 
into four divisions, two of which were law proper and political questions. 
Hence, the Court must differentiate between juridical and political aspects. 
If predominantly juridical, the Court must still consider all aspects. To 
exclude the political aspect ‘‘would be inconsistent with realities of inter- 
national life.’’ If the political and legal are separable, the Court decides 
the juridical, and a political body, such as the Security Council, will decide 
the political. If a case submitted to the Court constitutes a threat to 
world peace, the Security Council can take over because of the nature of the 
United Nations and because of the powers of the Council.** 

28In arguing that the General Assembly is not bound, but the staff member is, 
Judge Alvarez appears to be swinging to the opposite extreme. Before, it was the 
individual first, society unimportant. Is it now society first, the individual unimportant? 

29 [1948] I. C. J. Rep. 69. 

80 [1951] ibid. 146; [1952] ibid. 133; [1953] ibid 73. 

$1 [1950] I. C. J. Rep. 177. See also [1949] ibid 40; [1950] ibid. 12, 13, 176; 
[1953] ibid. 73. 

82 [1952] ibid. 133. See also [1949] ibid. 190; [1950] ibid. 17; [1951] ibid. 50, 146. 

83 [1948] I. C. J. Rep. 67; [1949] ibid. 40. 

84 [1948] ibid. 70; [1952] ibid. 134. 

It would seem that if the disputing states are willing to submit such an important 
question to judicial settlement, it would be atavistic to deny the Court’s jurisdiction 
and throw the matter into the political arena of the Security Council, veto and all. 
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Judge Alvarez employed this politico-legal distinction in the Advisory 
Opinion on the Admission of a State to the United Nations (Charter, Ar- 
ticle 4).°° The question was whether the requirements for admission stated 
in the article were exhaustive. The majority first decided that the quest- 
ion was not a political one, but essentially juridical, that is, a matter of 
interpretation of a treaty provision. The requirements were exhaustive. 
Political factors which are reasonably and in good faith connected with 
the requirements may be considered by the Members in deciding if the re- 
quirements are met. But one factor that could not be considered by a 
Member is whether other applicants will be admitted. 

In his concurring opinion, Judge Alvarez agrees that the requirements 
are exhaustive. But he adds that there may be exceptions. If admission of 
a state may disturb the international situation, for example, give great 
influence to groups of states, or produce ‘‘profound divergencies between 
them,’’ the question is no longer legal, but political. The Court must then 
deny its jurisdiction. Subjecting a Member’s vote for admission to the 
condition that other states be admitted is contrary to the spirit of the 
United Nations Charter. But this, too, is justified in exceptional cireum- 
stances. If two states were created simultaneously by the same occurrence, 
it would be natural that the vote for admission of one state be conditioned 
on the admission of the other.** 


RigHts AND Duties oF STATES UNDER THE NEw INTERNATIONAL Law 


Responsibility of states. A state has a duty of reasonable vigilance to 
prevent activities of other states on its territory which may harm third 
states. The territorial state has the burden of proving it did not know 
or should not have known of these activities. This duty may be violated 
in three ways: 

1. Delinquencies: Acts contrary to the sentiments of humanity, for 
example, the laying of submarine mines by a state in its territory, or know- 
ing that another state has done so, without notifying other states that may 
come into contact with the mines. 

2. Prejudicial act: Causing prejudice to another state or its nationals. 
This is not as grave an offense as a delinquency. Examples would be 
harm resulting from insurrection or civil war. A state is responsible only 
if it failed to take preventive measures or failed to punish the wrongdoers. 

3. Unlawful act: This is a violation of the rights of another state or an act 
contrary to international law, such as violating a treaty, intervention, 


35 [1948] I. C. J. Rep. 57; Judge Alvarez’ concurring opinion begins at 67. Art. 
4, Par. 1, reads: ‘‘Membership in the United Nations is open to all other peace-loving 
states which accept the obligations contained in the present Charter and, in the judg- 
ment of the Organization, are able and willing to carry out these obligations.’’ 

86 [1948] I. C. J. Rep. 67, 71, 72. 
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violating another state’s frontiers, a threat of force, violating sovereignty, 
and misuse of a right. 

Except in delinquencies, there may be extenuating circumstances, for 
example, acting in the general interest, which would not result in a state’s 
responsibility.*’ 

Delimiting the territorial sea. Each state determines unilaterally the 
extent of its territorial sea and the method of measuring it. It must do 
this in a reasonable manner, cause no harm to the general interest, and 
not abuse its rights. The state must be capable of fulfilling its interna- 
tional duties within the territorial sea. If the method is arbitrary, or the 
extent is too great with reference to the needs of the state’s population, it 
has abused its right. As for bays and straits, their international status 
is determined by the coastal states directly concerned. But in all these 
determinations, the general interest prevails over each state’s interests.** 

Compulsory jurisdiction of the International Court of Justice. Article 
36, Paragraph 1, of the Statute of the Court provides that ‘‘The jurisdic- 
tion of the Court comprises all cases which the parties refer to it... .”’ 
In other words, a state cannot be made a party before the Court without its 
consent. But Judge Alvarez, in a valiant, but fruitless and unconvincing 
effort, argues that the Court in some cases—not involving the Optional 
Clause—does have compulsory jurisdiction.*® 

He begins by dividing all rights of states into two categories. The first 
includes rights which are disputable, that is, their existence may be ques- 
tioned. These are rights which may arise from facts giving rise to jural 


37 [1949] ibid. 44-45. In this case, the majority held, Judge Alvarez concurring, 
that because Albania had knowledge that mines had been laid by a third state, it 
had a duty to notify British warships innocently passing through the Corfu Channel. 
This duty is based on ‘‘elementary considerations of humanity,’’ and the duty not to 
‘* allow knowingly its territory to be used for acts contrary to the rights of other states.’’ 
Ibid. 22. 

88 [1951] I. C. J. Rep. 116; Judge Alvarez’ concurring opinion begins at 145. 
The majority held that Norway’s straight-line method of drawing baselines for de 
limiting its territorial sea was not contrary to international law. Athough delimitation 
is a unilateral act, it is subject to some principles: the baselines must not depart 
greatly from the general direction of the coast; whether the areas within the baselines 
are so closely connected with the mainland as to be called internal waters; and the 
delimitation must be based on the economic interests peculiar to the region. 

89 [1952] I. C. J. Rep. 130. Art. 36, Par. 2, of the Statute of the International 
Court of Justice provides: 

‘*The states parties to the present Statute may at any time declare that they recog 
nize as compulsory ipso facto and without special agreement, in relation to any 
other state accepting the same obligation, the jurisdiction of the Court in all legal 
disputes concerning: 

a. the interpretation of a treaty; 

b. any question of international law; 

ec. the existence of any fact which, if established, would constitute a breach of an 
international obligation. . . .’’ 
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relations, from the juridical acts of states, such as treaties, or from rules 
established by international law on given questions, such as the land do- 
main and the maritime domain. 

The second group of rights is directly established by international law; 
not from the states’ will or their juridical acts, but from the ‘‘revitalized 
conscience of people which takes account of the general interest. These 
rights do not create direct obligations between States; their existence 
may not give rise to discussion but must be protected in the event of their 
violation.’’*° Among these rights are independence, sovereignty, equal- 
ity, protection of nationals, and indemnification for injuries. 

Article 36, Paragraph 2 (Optional Clause), of the Statute covers only 
the rights of the first group. But the rights of the second group are not 
excluded, otherwise the framers of the Statute would have expressly ex- 
eluded them. There is a gap. To fill it, we must look to the spirit of the 
Charter of which the Statute is an integral part. If the Court only had 
jurisdiction over the first category, it would be only a ‘‘court of arbitra- 
tion.’’ In protecting the rights within the second group, ‘‘it is unneces- 
sary to ascertain whether the complainant or the State against which the 
claim is made has or has not accepted the jurisdiction of the Court, or 
whether it is or is not a Member of the United Nations. . . . It is impossible 
to suppose that a State not a Member of the United Nations or one which has 
not accepted the jurisdiction of the Court, should be able to violate the 
rights of other States and that it should not be possible to bring it before 
the Court; or, conversely, that a State which is a Member of the United 
Nations should be able so to act with regard to a non-Member State.’’ ** 

But the impossible has been supposed. The United States Government 
submitted applications against the Government of Hungary and the 
Soviet Government regarding the seizure of United States aircraft and 
the detention of crew members. Both the Hungarian and Soviet Govern- 
ments declined to submit to the Court’s jurisdiction. The Court simply 
ordered the cases dropped.* 

Abuse of right. According to Alvarez, under the old or classical inter- 
national law, a state could exercise its rights regardless of the prejudicial ef- 
fects on other states. It could stay within its rights, yet abuse them. Under 
the new international law this is no longer true. The unlimited exercise 
of rights causes conflicts which may endanger peace. Abuse of right must 
be condemned. Two questions are involved. The first is: Was there an 
abuse? Some of the organs which would answer this question are the 
Security Council, the General Assembly, the International Court of Jus- 
tice, the Trusteeship Council, and the Economie and Social Council, each 
within its respective sphere of authority. But abuse may be excused by 
extenuating circumstances, for example, if committed for the general 

40 [1952] I. C. J. Rep. 130-131. 41 Ibid. 132-133. 

#2 [1954] ibid. 99, 103. 
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interest.*® The second question: If there is an abuse, what should be the 
penalty? This may be an apology, a rebuke, or compensation. Some of 
the applications of this doctrine by Alvarez are: 


1. There is a right of innocent passage, but that right is abused 
if the ship obtains information on the resources, or strategic bases, 
or fortifications of the territorial state.** 

2. If a Member of the United Nations rejects an applicant for 
membership for any other reason than the conditions in Article 4 of 
the United Nations Charter, this is an abuse of right. But there is 
no sanction, except public opinion, at the present time.*® The major- 
ity of the Court approached the same idea when they declared that 
in passing on an application the Members must use good faith.*® 

3. Although the Security Council may have a right to veto applica- 
tions for membership, the General Assembly can decide if this right 
has been abused. If so, the Assembly can admit the applicant without 
the Security Council’s favorable recommendation.* 

4. In delimiting its territorial sea, a state may act unilaterally, but 
it must not abuse this right.** It is interesting to note that the 
majority also refers to the possibility of manifest abuse in the method 
of drawing baselines for the territorial sea.*® 


Duties of a Mandatory State. In its Advisory Opinion on the Interna- 
tional Status of South West Africa,®® the Court found that, although the 
League of Nations is defunct, Southwest Africa remains a mandated terri- 
tory. The Union of South Africa, as Mandatory, still has the same obliga- 
tions, with supervision by the General Assembly instead of the Council of 
the League of Nations. But the Union is not obligated to place Southwest 
Africa under trusteeship. Articles 75 and 77 of the United Nations 
Charter are permissive. Nor does Article 80, Paragraph 2, impose a duty 
to negotiate for the purpose of concluding a trusteeship agreement.* 
Although the Charter did not contemplate the co-existence of both the 
mandate and trusteeship systems, it was not for the Court to pronounce 
the political or moral duties of a mandatory state. 

In dissenting Judge Alvarez reasoned that the Union of South Africa 
does have a legal duty to negotiate and conclude an agreement placing 
Southwest Africa under trusteeship. This duty arises from the spirit 
of the United Nations Charter. Even if there is no legal obligation, the 
Union has a political obligation derived from social interdependence.*” 


43 [1949] I. C. J. Rep. 47-48; [1948] ibid. 69-70; [1950] ibid. 14-15; [1951] ébid. 


152, 156; [1954] ibid. 70. 44 [1949] I. C. J. Rep. 47-48. 
45 [1948] ibid. 71. 46 Ibid. 57. 
47 [1950] ibid. 20. 48 [1951] ibid. 145. 
49 Ibid. 116, 141-142. 50 [1950] I. C. J. Rep. 128. 
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Diplomatic asylum. In the Colombian-Peruvian Asylum Case,®* one of 
the questions was whether Colombia’s grant of diplomatic asylum to Haya 
de la Torre violated the Havana Convention of 1928 (Articles 1 and 2). 
Asylum is legal only to political refugees under urgent circumstances. 
The asylum state’s determination that both conditions exist is not con- 
elusive, and may be disputed by the territorial state. In deciding that 
Haya de la Torre was a political refugee, the Court looked to the laws of the 
territorial state, Peru. But the condition of urgency was not established. 
Hence, the asylum was illegal and must be terminated. But Peru was not 
required to grant a safe-conduct. Article 2 of the Havana Convention 
requires this grant only if the territorial state requests the refugee to 
leave. Peru had not made this request. Nor had Colombia proved a 
rule of cusomary law requiring a safe-conduct in the absence of this 
request.** 

Judge Alvarez, in dissenting, contended that in deciding the political 
character of the refugee, the Court should not only consider the law of 
the territorial state, but also international justice: 

This predominance of international law over national legislations 

is one of the foundations of the new international law.®® 

He agreed that the political qualification of a refugee could be disputed, 
but the condition of urgency must be disputed by the territorial state 
immediately ; any delay is a waiver of the objection. The asylum being 
legal, Peru must grant a safe-conduct. If the drafters of the Havana 
Convention wanted a request by the territorial state to be the only means of 
obtaining safe conduct, they would have said so expressly. The Convention 
must be interpreted considering the social and political environment of 
asylum in Latin America. 


TREATIES 


Judge Alvarez distinguishes between multilateral treaties and all other 
treaties. In the multilateral category he separates five of special character: 


1. Peace treaties affecting world peace 
2. Treaties creating principles of international law. 
3. Treaties creating an international organization, world and reg- 
ional. 
4. Treaties determining the territorial status of certain states. 
5. Treaties regulating matters of social or humanitarian interest.°® 
53 Ibid. 266. 
54In the Haya de la Torre Case, ibid. 71, the Court held that although Colombia 
must terminate the asylum, it was not required to surrender Haya to Peruvian author 
ities. To require his surrender is repugnant to the spirit of the Havana Convention 
animated by the Latin American tradition that political refugees should not be sur 
rendered. How the asylum is terminated is for the states concerned to decide, inspired 


by political expediency and convenience. 
85 [1950] I. C. J. Rep. 290. 56 Ibid. 17; [1951] ibid. 51. 
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All have a political and psychological character. They differ from other 
multilateral conventions in that they have universal character and con- 
stitute the ‘‘new international constitutional law.’’*’ They are for the 
benefit of the general interest; they impose duties without granting 
rights. Because of the interdependence of states, these multilateral trea- 
ties ought to be binding on all states, even though not expressly accepted.** 

Interpretation. In interpreting these treaties, the primary considera- 
tion is existing international life, regardless of the drafters’ intention. 
They must not be interpreted in a way that runs counter to the purpose of 
the institution created or the new conditions of international life. If 
necessary to further the purpose and spirit of the treaty, the literal and 
clear meaning must be ignored. Resort to the preparatory work is depre- 
eated. The correctness of the clausula rebus sic stantibus is manifest.°® 

It is . . . necessary, when interpreting treaties—in particular, the 
Charter of the United Nations—to look ahead, that is to have regard 
to the new conditions, and not to look back, or have recourse to travaur 
préparatoires. <A treaty or text that has once been established acquires 
a life of its own. Consequently, in interpreting it we must have re- 
gard to the exigencies of contemporary life, rather than to the inten- 
tions of those who framed it.® 

It has already been related how this treaty foundation has influenced 
Judge Alvarez in his interpretation of the Havana Convention of 1928, the 
trusteeship and admission provisions of the United Nations Charter, and 
the Optional Clause of the Statute of the International Court of Justice. 

Reservations to multilateral conventions. In the Advisory Opinion on 
Reservations to the Convention on Genocide,” the majority decided that 
only reservations compatible with the purpose of the convention are per- 
missible, and these are effective whether all contracting parties accept them 
or not. The law before this opinion was generally agreed to be that all 
parties must assent to all reservations, whether compatible with the treaty’s 
purpose or not. 

Judge Alvarez, in dissenting, did not think the Court went far enough. 
He argued that no reservations of any kind can be made. Reservations 
are permitted only if there is a special provision in a multilateral treaty, 
and if there is, it becomes an ordinary multilateral treaty.” 


Status oF THE Unitep Nations 


The Court in its Advisory Opinion on Reparation for Injuries Suffered 
in the Service of the United Nations® decided that the United Nations, 
although not a state or superstate, does have international personality. 
Consequently, it has the right to bring a claim against a state, whether 


87 [1951] ibid. 51. 88 Ibid. 52-53. 
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a Member of the United Nations or not, for harm to a United Nations agent. 
There is no priority between the United Nations and the victim’s state 
in bringing the claim. These two must solve the problem by good will and 
common sense. 

In his concurring opinion,** Judge Alvarez finds the majority opinion 
an encouraging application of his new international law. He seems, how- 
ever, to disagree on the question of priority. The United Nations should 
have priority, and the victim’s state should pursue the claim only if the 
United Nations neglects to do so. 

In a bold non sequitur, Judge Alvarez in another opinion concludes that, 
because the United Nations has the capacity to bring a claim, the respon- 
sible state can be brought before the Court whether it consents or not. 
And just as surprisingly, he declares that for the Court to refuse jurisdic- 
tion because Article 34, Paragraph 1, of the Statute of the Court provides 
that only states may be parties, ‘‘would be nonsense.’’ * 


CONCLUSION 

It is difficult to state all Judge Alvarez’ views with assurance. Some- 
times he is insufficiently explanatory, seemingly inconsistent, grandiose in 
language, and unjustifiably assertive. Admittedly, a few of the state- 
ments of his views in this paper are studied guesses. But it is clear that 
Judge Alvarez believes his new international law is not the law that ought 
to be. His international law is the existing law. 

It should also be pointed out that many of the rules of his new inter- 
national law are also rules of the old international law. The very fact 
that Judge Alvarez concurred or agreed without separate opinion in many 
of the Court’s opinions bears this out. But the Court does not profess to 
base its opinions on the juridical conscience of peoples and the new regime 
of social interdependence. And the idea that changes in international life 
affect the development of law has been expressly recognized by the Court: 

Throughout its history, the development of international law has 
been influenced by the requirements of international life.® 

It is axiomatic that law cannot be divorced from society, whether one’s 
view is that law adjusts to society, or that society adjusts to law. The tenet 
that law progresses as the social consciousness is strengthened has great 
support and little, if anything, can be presented to refute its validity.” 
Judge Alvarez sets up a system with all the necessary requirements. 
There is first and foremost a psychology of solidarity-—-a common social 

64 Ibid. 190. 65 [1952] ibid. 133. 

66 [1948] I. C. J. Rep. 69; [1949] ibid. 39; [1952] ibid. 125; [1954] ibid. 70. 

67 [1949] ibid. 178. 

68 Politis, The New Aspects of International Law v, 2(1928); The Future of Interna- 
tional Law (Debates), The Grotius Society, 291, 309 (1941); Keeton, Elementary Prin- 
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consciousness—in international affairs. We have an international court 
with partial compulsory jurisdiction. We have a legislature and a con- 
stitution. What more do we need? Nothing. We are close to the ad- 
vanced stage of national law systems. Why should not international law 
be as advanced? The foundation of his house is the existence of a senti- 
ment of solidarity. If that is true, all that follows is well founded. But 
is it true? The answer: Judge Alvarez has built a house of cards. 

In a rare moment, the Judge himself recognizes that states are solely or 
primarily motivated by their own interests and not the general interest. 
States follow, above all, their own interests and feelings in their relations 
with one another.*® When Members of the United Nations vote on an 
applicant’s admission, states in fact are mainly guided, not by the require- 
ments for membership in the United Nations, but by their own policy.” 

Instead of a move toward social consciousness, there is more than one ob- 
server who claims that the opposite has occurred, that there has been a loss of 
any real sense of solidarity."* Judge Alvarez relies heavily on the in- 
fluence of public opinion. Yet the weakness of this reliance is manifest. 
Freedom of expression is denied in half the world. Public opinion may be 
emotional. Is increased nationalism compatible with social interdependence ? 

As convincing evidence that the regime of social interdependence is far 
from reality, it is only necessary to recall recent events in international 
life: the excessive use of the veto by the Soviet Government; the crushing 
of the Hungarian revolt by Soviet forces; the ‘‘annexation’’ of Kashmir 
by India in defiance of the Security Council’s vote calling for a plebiscite ; 
the invasion of Egypt by England, France, and Israel; the Middle East 
tension in general; and the main world division into Soviet and American 
bloes. The first and second World Wars are more symptomatic of a lack 
of solidarity than causes resulting in solidarity. Certainly one could make 
an imposing list on the other side of the ledger, but these do not erase the 
failures. There simply is not an advanced international society, no sub- 
ordination of particular interests to common values, no sense of solidarity. 

Keeton and Schwarzenberger have aptly described two diametric schools 
of thought concerning the future of international law, one ‘‘unmitigated 
gloom,’’ the other, ‘‘unrestrained daydreaming; the one realist, the other 
idealist.’’** Of course, one may be a realist, without being unmitigatedly 
gloomy. To say that idealists in the field of international relations are 
needed is to utter a platitude. But they are more valuable as recognized 
idealists, and less so when they believe themselves to be realists. Judge 
Alvarez is an idealist masquerading as a realist; a dreamer in realist’s 
clothing. 

69 [1952] I. C. J. Rep. 126. 70 [1948] I. C. J. Rep. 71. 
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The governments of eleven Western countries have recently declined 
to accept a Soviet proposal to include an unconditional most-favored-nation 
clause in a draft All-European Agreement of Economic Co-operation.’ 
Most of these governments thought the clause so unsuited to commerce be- 
tween state-trading and private-enterprise economies as to merit no further 
discussion in a commiitee of experts. Yet, what the governments have 
refused to consider the scholars of the East and West have been asked to 
debate as a part of UNESCO’s forthcoming study of problems of peace- 
ful co-operation between states.2 A conference has been called for Febru- 
ary, 1958, to discuss among experts assembled by the International Associa- 
tion of Legal Science legal problems to be anticipated in commercial re- 
lations between planned and free economies. The most-favored-nation 
clause and its alternatives stand in a prominent place on the conference’s 
agenda. Reconsideration of the impact of state trading techniques upon 
the operation of the most-favored-nation principle in commercial rela- 
tions is in order. 

State trading emerged with the Russian Revolution as a large-scale 
phenomenon before thought had been given to its ramifications. Com- 
mercial treaties for centuries had included the most-favored-nation clause 
to guarantee equality of treatment to rival commercial states in the markets 
of a third state. The clause had as its aim the elimination of discrimina- 
tion in inter-state relationships, yet its reference was primarily to customs 
duties and charges on imported goods.* The major aim of those who 


1 Economie Commission for Europe, U.N. Doe. E/ECE/270, Pts. I and II, March 
12, 1957. 

2See John N. Hazard, ‘‘Legal Research on ‘Peaceful Co-Existence,’’’ 51 A.J.1.L. 
63 (1957). 

3 ‘* Different from most-favored-nation treatment is ‘national treatment,’ which means 
that the nationals of one of the contracting parties shall be treated in the respects 
agreed to, in the territory of the other contracting party, just as if they were nationals 


55 


56 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 52 


sought insertion of the clause in commercial treaties was expansion of trade. 
Under free market conditions the most successful producing and trading 
economies could anticipate that the goods they offered for sale would find 
eager buyers if only the states which controlled the market places would 
refrain from discriminatory tariffs and other charges on imports. In 
consequence, the inclusion of a most-favored-nation clause in a commercial 
treaty between states having private enterprise economies, between which 
trade flowed when the price was right, meant in effect that trade would 
expand because of the acceptance of the clause. The clause became so prom- 
inent that it has recently been called ‘‘the first harmonizing and general- 
izing instrument of a collective order, exercising a normative function 
by an automatism made possible through contractual agreement.’’* The 
desire to avoid discrimination went so far that many commercial agree- 
ments included an unconditional clause by which any advantage which 
either contracting party may extend to a third state ‘‘shall be accorded 
immediately and without compensation to the other contracting party.’’® 

State trading techniques upset the automatic system created by the 
clause to increase trade, but few specialists seem to have realized it at the 
time. The Peace Treaties of the U.S.S.R. with the Baltic countries of 1920 
and the first Soviet commercial treaties with Western European countries ° 
embodied the principle of limited most-favored-nation treatment. The 
Soviet Government insisted upon such a clause in its commercial treaties 
for obvious reasons of prestige. It did not want to be excluded from 
privileges others had gained. 

The earliest formal appreciation of the ineffectiveness of the most-favored- 
nation clause in increasing trade with state-trading economies appeared in 
1927. It was evidenced in a final protocol to the Soviet-Latvian Com- 
mercial Treaty of June 2, 1927.7. The Latvians appreciated that a reduc- 
tion by the U.S.S.R. of its tariffs to accord with a reduction granted to a 
third state would not automatically open Soviet markets to Latvian goods 


of the second contracting party.’’ L. Oppenheim, International Law 97, note 3a 
(8th ed. by H. Lauterpacht, 1955). See also Philip C. Jessup, A Modern Law of Na- 
tions 35 (1948): ‘‘Such national treatment clauses are to be be contrasted with most- 


favored-nation clauses, which use a standard of equality with the most favorable treat 
ment accorded to nationals of another state.’’ Correctly it is observed by Harry C. 
Hawkins, Commercial Treaties & Agreements, Principles & Practice 12 (1951), that 
‘*a most-favored-nation clause may have a value superior to national treatment, as for 
example, when a great power obtains from a backward country an absolute right 
superior to that enjoyed by the national interests of the backward country.’’ 

4Georg Erler, Grundprobleme des Internationalen Wirtschaftsrechts 52 (1956, transl.). 

5 Cf. Protocol between Japan and the Union of Soviet Socialist Republics concerning 
the Development of Trade and the Mutual Granting of Most-Favored-Nation Treat 
ment, of Oct. 19, 1956. Japanese Annual of International Law, No. 1 (1957), p. 131. 

6 For a survey, see T. A. Taracouzio, The Soviet Union and International Law, Ap 
pendix XXIV (1935). 

768 League of Nations Treaty Series 321. 
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because the Soviet foreign trade monopoly was an arm of the very adminis- 
tration which set the tariff. The monopoly could obtain the waiver or 
refunding of the duties if it desired to make a purchase in a market 
against which the tariff was high. 

The Latvian innovation as a supplement to the most-favored-nation clause 
was a commitment from the Soviet side to purchase annually for a period 
of time 15.4 million rubles’ worth of Latvian commodities. Sanction was 
provided in the reservation by the Latvians of the right to suspend applica- 
tion of tariff reductions in favor of the U.S.S.R. if the latter failed to make 
the designated purchases. Persia followed in the same footsteps in its 
agreement of October 1, 1927,° under which the U.S.S.R. promised to pur- 
chase 50 million rubles’ worth of commodities in the Persian market. 

The Latvian solution caught the attention of a committee of the League 
of Nations in 1927, which found it noteworthy,’ and it gained popularity 
over the years, so that it appeared in the first Soviet commercial agreement 
with the United States of America of July 11, 1935.°° Most-favored-nation 
treatment(except for purchase of coal) was accorded to the U.S.S.R. to open 
American markets to its goods without discrimination, but the Soviet side 
was asked to commit itself to purchase in the American market commodities 
to a value of 30 million dollars within the ensuing twelve months, in con- 
trast with what had been an average of 12 million dollars of purchases 
during the preceding twelve years. The same approach was repeated in 
a second agreement, dated August 4, 1937.1: This agreement, which ex- 
tended full most-favored-nation treatment to Soviet state traders, was 
concluded only after the U.S.S.R. had stated three days earlier that ‘‘the 
Soviet economic organizations intend to purchase during the next twelve 
months American goods to the value of at least $40,000,000.’’'? The 
agreement was later revealed to have been devised for a simple purpose, 
when it was said: 


This more or less arbitrary figure of minimum purchases by the Soviet 
Union may be regarded as an attempt to assure the United States of 
a fair share of the Soviet Union’s total imports, since it was the quid 
pro quo for the United States commitment to grant the Soviet Union 
most-favored-nation treatment with respect to the American tariff. 


8 Martens-Triepel, Nouveau Recueil Général de Traités et autres actes relatifs aux 
rapports de droit international (3 Série), Tome XXI, p. 925 (1925). 

® Report of Sub-Committee on the Most-Favored-Nation Clause (George W. Wicker- 
sham, Rapporteur), adopted by the Committee of Experts for the Progressive Codifica- 
tion of International Law, League of Nations Publications V. Legal. 1927. V. 10; 
22 A.J.I.L. Spec. Supp. 134 (1928). 

1049 Stat. 3805; Executive Agreement Series, No. 81. Cf. Chandler P. Anderson, 
‘*The Recent Trade Agreement with Russia,’’ 29 A.J.I.L. 653, 654 (1935). 

11 Executive Agreement Series, No. 105, 32 A.J.I.L. Supp. 93 (1938). 

12 Foreign Relations of the United States: The Soviet Union 1933-1939, p. 438 
(Dept. of State Pub. 4539 (1952)). 
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In any event it was a rough-and-ready way of attempting to put the 
relations between a free-enterprise and a state-trading country on an 
equitable basis.*® 


A voice was raised in complete rejection of the most-favored-nation 
clause in commercial treaties between state-trading and private-enterprise 
states in 1932, when Baron Nolde gave his lectures at the Hague Academy.** 
He declared that complete monopolization of commerce presented insuper- 
able difficulties to free-enterprise states seeking to make a commercial 
agreement with the traditional most-favored-nation clause.’*® In final re- 
jection of the clause for such agreements, Baron Nolde declared that the 
clause served no purpose in application by state-trading nations and that it 
appeared in the treaties only ‘‘par pure habitude de style.’’ *° 

In an effort to find some commitment which a state-trading country 
might make of benefit to a private-enterprise economy which granted most- 
favored-nation treatment to a state-trading partner, the British Govern- 
ment introduced a new provision. The British-Soviet Commercial Agree- 
ment of April 16, 1930,’7 was supplemented with a protocol undertaking 
to eliminate from the economic relations of the parties all forms of discrimi- 


nation and providing that 


so far as relates to the treatment accorded by each party to the trade 
of the other, they will be guided in regard to the purchase and sale 
of goods, in regard to the employment of shipping and in regard to 
all similar matters by commercial and financial considerations only. 


The British agreement introduced what has come to be known as the 
‘‘commercial considerations’’ clause as a quid pro quo to be granted by 
state-trading nations to those private-enterprise states which are willing to 
give the state traders most-favored-nation concessions. The clause has 
reappeared on various occasions, although the agreement in which it was 
first incorporated met with failure. Lord Runciman, in subsequent ex- 
planation before the House of Commons of the denunciation of the 1930 
agreement, confided : 


It is impossible to work a normal most-favored-nation clause as an 
automatic piece of commercial policy, when, on one side you have a 
private individual acting as a trader, merchant, broker, shipowner 


18 Harry C. Hawkins, op. cit. (note 3 above) at 202. See Philip C. Jessup, ‘‘ Negotiat 
ing Reciprocity Treaties,’’ 27 A.J.I.L. 738, 740 (1933). 

14‘‘Ta Clause de la Nation la plus Favorisée,’’ 39 Hague Academy Recueil des Cours 
24 (1932). 15 Ibid. at 83. 

16 Ibid. at 84. Cf. also his report to the Paris session of the Institut de Droit Inter 
national, ‘‘ Les effets de la clause de la nation la plus favorisée en matiére de commerce: 
et de navigation,’’ 38 Annuaire 414, 472 (1934). 

17 Treaty Series, 1930, No. 19, Cmd. No. 3552; 101 League of Nations Treaty Series 
418. 
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and so on, and on the other side a state which can control the whole 
of the commercial transactions into and out of a country.’® 
The British disillusionment was reflected at the time by the experts of the 
Royal Institute of International Affairs, who concluded that: 


As a matter of fact, State Trading and the most-favored-nation prin- 
ciple are fundamentally irreconcilable—one of the considerations 
which led to the denunciation of the Anglo-Soviet Agreement of 
1930.*° 
In spite of disillusionment with the most-favored-nation clause’s opera- 
tion to increase trade with state-trading countries and with the com- 
mercial considerations substitute, the British repeated the formula of 
1930 in their agreement with the U.S.S.R. of February 16, 1934.°° Repe- 
tition of the unsatisfactory formula has been explained by Georg 
Schwarzenberger in words which suggest that the British draftsmen could 
think of nothing else. He has said *' that the most-favored-nation clause 


serves here as the only legal guarantee of equality of opportunity 
in trading with a state monopoly of foreign trade as it is practised 
by the U.S.S.R. Only in this way can the object be achieved that, 
‘‘in considering any given transaction, regard shall be had to finan- 
cial and commercial considerations only.’’ 

Schwarzenberger’s counsel of despair was accepted by those who 
drafted the first attempt to bring private-enterprise and state-trading 
economies into a multilateral convention designed to increase world trade 
after the second World War. The experts on the side of the free economies 
recognized the difficulty of their problem of finding some scheme which 
would cause the state-trading states to increase trade and avoid discrimi- 
nation in a form comparable to the automatic avoidance of discrimina- 
tion and increase of trade established by adoption of the most-favored- 
nation principle by private-enterprise states. Both substitutes for the 
most-favored-nation clause as they had been developed in the inter-war 
years in bilateral agreements between state-trading countries and states 
representing primarily free economies were tried in a proposed Charter 
for an International Trade Organization.2? A clause incorporating the 


18 Parl. Deb., Commons, Vol. 286, Cols. 1291-1292, March 1, 1934; also quoted in 
Richard Carlton Snyder, The Most Favored Nation Clause: An Analysis with Par- 
ticular Reference to Recent Treaty Practice and Tariffs 144 (New York, 1948). 

19 Memorandum on the Most-Favored-Nation Clause as an Instrument of National 
Policy 23 (Information Department, Royal Institute of International Affairs, 1933). 

20149 League of Nations Treaty Series 450. 

21‘*The Most-Favored-Nation Standard in British State Practice,’’ 22 Brit. Yr. Bk. 
of Int. Law 96, 113 (1945). 

22 For the text of the Havana Charter for an International Trade Organization of 
March 24, 1948, see United Nations Conference on Trade and Employment, Final Act 
and Related Documents (1948), Dept. of State Publication 3206 (Commercial Policy 
Series 114). 


60 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


commercial consideration provisions of the old bilateral treaties was in- 
serted,2> and followed by an article applying the same provisions to 
monopoly operations of a marketing board, commission or similar organi- 
zation.** 

While the commercial considerations clause lent itself easily to incorpora- 
tion in any multilateral convention, the multilateral equivalent for the 
bilateral commitment to purchase a specific quantity of goods of a free- 
market economy in return for the granting of most-favored-nation treat- 
ment to a planned economy offered greater difficulty. Draftsmen toyed 
with the idea of creating a ‘‘global commitment’’ clause under which the 
states employing monopolies in the purchase and sale of commodities 
would meet annually with the free economies to negotiate a purchasing 
plan which the free economies would find adequate compensation for 
continuation of most-favored-nation treatment. The free economies were 
to be empowered to withdraw most-favored-nation concessions from planned 
economies which seemed to be restricting purchases from the free economies. 

A global commitment scheme which would be comprehensible was finally 
deemed to be impossible of conception, and the draftsmen of the proposed 
International Trade Organization Charter had to content themselves 
with a simple expression of a desire to expand trade.”° 

When the Draft Charter of an International Trade Organization failed 
of adoption because of insufficient ratifications, there was left in force a less 
ambitious formula to solve the problems introduced by state trading. The 
General Agreement on Tariffs and Trade (GATT), signed on October 30, 
1947, has been made to include the article that was being prepared for 
the ill-fated Charter for an International Trade Organization, but the 
other article looking toward negotiation of a global commitment had been 
omitted. The experts of the private-enterprise world in effect admitted 
their lack of imagination in devising a suitable formula. In subsequent 
years the private-enterprise states participating in GATT reaffirmed 
their concern for the inequities of the situation, for in 1955 the state-trad- 
ing articles of the General Agreement were made to note that state-trading 


enterprises ‘‘might be operated so as to create serious obstacles to trade.’ 


23 Art. 29: Non-discriminatory Treatment. 

24 Art. 30: Marketing Organizations. Cf. Robert R. Wilson, ‘‘ Proposed ITO Charter,’’ 
41 A.J.I.L. 879 (1947). 

25 Cf. Reports of Committees and Principal Sub-Committees, United Nations Con 
ference on Trade and Employment (Havana, 1948, JCITO 1/8 September 1948), p. 115; 
Clair Wileox, A Charter for World Trade 94 (1949); and William Adams Brown, Jr., 
The United States and the Restoration of World Trade 181 (Brookings Institution, 
Washington, 1950). 

26 61 Stat. (Part 5); Treaties and Other International Acts Series, No. 1700, Vol. 1. 
Cf. Robert R. Wilson ‘‘ Postwar Commercial Treaties of the United States,’’ 43 A.J.I-L. 
262, 279 (1949). 

27 Basic Instruments and Selected Documents, Vol. 1 (rev.) (Geneva, 1955, GATT 
1955-1), p. 33; and Report in Third Supplement (Geneva, 1955, GATT 1955-2), p. 227. 
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A United States report in 1957 stated with respect to the 1955 delibera- 
tions of GATT: 


A few countries were interested in amending the provisions of the 
Agreement on state trading, particularly to provide tighter rules 
governing import monopolies. Most countries were not prepared to 
go as far as these proposals envisaged. The working party recom- 
mended certain changes in article XVII, the principal effect of which 
will be to provide for better information on import operations of state 
trading enterprises.** 


Soviet negotiators have sought to counter the growing disappointment 
over inadequacies of the most-favored-nation clause in relation to state- 
trading economies. A standard Soviet international law text has said: 

Wherever in commercial treaties and agreements of the U.S.S.R. the 
parties have included the principle of most-favored-nation treatment, 


9 


its application has had an advantageous character for both parties.* 


The Soviet proposal of an All-European Agreement on Economie Co-Oper- 
ation in 1956 seems to have been an attempt to implement this point of 
view. In the responses of governments to the Economic Commission for 
Europe, the Soviet Government’s proposal was supported by Albania, 
Bulgaria, Byelorussia, Czechoslovakia, the Eastern Zone of Germany, 
Hungary, Poland, Rumania, the Ukraine and Yugoslavia.*® The state- 
trading nations seem to be of one mind, and well they might be, for most- 
favored-nation treatment by private-enterprise states can work in their 
favor when they have goods to sell in competition with private producers 
who might be favored on sentimental grounds by private-enterprise 
economies. 

Soviet negotiators have demanded acceptance of the clause by states 
concluding commercial agreements with the U.S.S.R. since the second World 
War, and no private-enterprise state concluding such an agreement with 
the U.S.S.R. has refused to comply with the demand, although some have 
been more restrictive than others in the application of the principle. The 
problem of granting most-favored-nation treatment has faced many free 
economies, therefore, in the restoration of trade since the war. It has been 
estimated that the Sino-Soviet bloe representing state-trading economies 
has made not less than 203 agreements with private-enterprise countries 
from December, 1953, through August, 1956,°* while the report of GATT 

28 First Annual Report on the Operation of the Trade Agreements Program, U. 8. 
House Doc. No. 93, 85th Cong., Ist Sess., p. 73 (1957). 

29 Akademiya Nauk SSSR, Institut Prava, Mezhdunarodnoe Pravo (editor, E. A. 
Korovin) 398 (Moscow, 1951). 

30 Op. cit. note 1, Pt. I, pp. 12, 17, 18, 19, 30, 44, 48, 55, 64, 67. 

31 ‘* Foreign Assistance Activities of the Communist Bloc and their Implications for 
the United States,’’ in Foreign Aid Program, Compilation of Studies and Surveys, 85th 


Cong., 1st Sess., Sen. Doc. No. 52, p. 639 (1957). A summary of trade agreements is 
compiled twice yearly in the International Trade News Bulletin, Pt. II, distributed by 
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of June, 1957,°* has said that, with the exception of Ireland and Spain, all 
Western European countries have agreements in force with most countries in 
Eastern Europe and the U.S.S.R. There were found to be 110 such agree- 
ments in force at the end of September, 1956, while the U.S.S.R. had 28 trade 
agreements in force with countries in the Western world and Asia on Decem- 
ber 31, 1956. Nations of the private-enterprise world seem to have become 
resigned to meeting Soviet requests for extension of most-favored-nation 
treatment, although some have indicated their desire for something more 
than reciprocal granting of the treatment by the U.S.S.R. 

Finland and Switzerland provide opportunities for case studies. In its 
first postwar commercial agreement with the U.S.S.R. dated June 28, 1940, 
the Finnish Government accepted the Soviet request for inclusion of an 
unconditional most-favored-nation clause. The war with the Soviet Union 
had just been lost and restoration of amicable relations was imperative. 
One can imagine that it was not a time to negotiate at length over the 
impact of state trading upon the operation of the clause. When the 
Finns had a second opportunity to negotiate in 1947, they found no reason 
for refusing to continue general most-favored-nation treatment, and it 
became the subject of Article 2 of the treaty of December 1, 1947,** fol- 
lowed by a subsequent Article 3 specifying most-favored-nation treatment 
in all questions relating to tariffs and other duties and taxes; interpreta- 
tion of tariffs, means of collecting duties; re-export, transit and warehous- 
ing of commodities; regulations, formalities and fees applicable to clear- 
ance of customs. 

The Finnish agreement provides evidence that the Finns did not expect 
most-favored-nation treatment by the Soviet state-trading monopoly to 
increase sales to that monopoly. A variation on the commitment scheme 
developed by the Latvians in their 1927 treaty with the U.S.S.R. and used 
subsequently by other free economies with the Soviet planned economy 
appears in Article 1 of the Finnish-Soviet treaty. It reads (in translation) : 


Art. 1. The Contracting Parties will expand and strengthen com- 
mercial relations between each other by all means possible on the basis 
of equality and mutuality. In accordance with this and taking into 
consideration the geographical proximity of both countries, facilitat- 
ing advantageous trade for both parties, the Governments of the Con- 
tracting Parties will from time to time enter into negotiations for the 
purpose of concluding agreements defining the size and character of 
mutual delivery of commodities. In doing so both Governments will 
be guided by their striving to increase further the exchange of goods 
within the limits established by the capacities of both countries. 


GATT, the last one Vol. VII (October, 1957), p. 500. Cf. also the U. S. State Depart- 
ment’s study on the Soviet bloc’s economic offensive, New York Times, Jan. 4, 1958, p. 
4, col. 2. 

82 International Trade 1956, GATT 1957-2, pp. 231, 236. 

83 See Sbornik deistvuyushchikh dogovorov, soglashenii i konventsii, zaklyuchennykh 
SSSR s inostrannymi gosudarstvami, Vypusk XIII 344 (Moscow, 1956). 
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The Finnish scheme seems to be to establish a climate of negotiation 
looking forward to an increase in trade and then to conduct such negotia- 
tions from time to time to establish a specific figure for Soviet purchases 
in Finland. Under this system, trade between Finland and the U.S.S.R. 
is now based essentially on five-year agreements which may be regarded 
as frame treaties. ‘The first agreement period of this type was 1951-1955. 
Another agreement was signed in Moscow in July, 1954, to cover the years 
1956-1960. Negotiations leading to a third five-year agreement are ex- 
pected to commence in the winter of 1958-1959. The five-year agreement 
presupposes that the imports and exports for the following year will be 
fixed in advance at the end of each year. There have been, furthermore, 
occasional negotiations during special state visits aimed at increasing 
trade. In June, 1957, for example, a supplementary agreement for trade 
turnover of 100 million rubles was concluded for the last six months of 
the year. 

The Finnish-Soviet practice indicates that direct negotiation of commit- 
ments to purchase within a free economy has been found by the Finns 
to be the only feasible way to assure an expansion of trade which cannot 
be assured by operation of the most-favored-nation principle. The Finnish 
solution has a major disadvantage for states with free economies which 
have been accustomed to negotiate trade agreements with a long period 
of time in mind and which require no subsequent negotiations for their 
effectiveness in the expansion of trade. Further, there is nothing in this 
treaty, as there was in the Latvian-Soviet treaty of 1927, to suggest that, 
if the planned economy were to become intransigent on any of the frequent 
occasions when a new commitment was in process of negotiation, the 
free economy might withdraw most-favored-nation treatment in the applica- 
tion of its meaningful tariffs against commodities of the planned economy, 
thus freeing its hands to discriminate and reduce the importation from the 
planned economy by the private enterprises operating within the free 
economy. The Finns seem to have granted most-favored-nation treatment 
to the U.S.S.R. for the life of the agreement so that their hands are re- 
stricted in their freedom in bargaining with the U.S.S.R. for an annual 
commitment. The parties no longer remain completely equal as many 
would like to be when they enter negotiations for a periodic purchase 
commitment. The same provisions as to the most-favored-nation clause 
prevailed also in the commercial agreements of the U.S.S8.R. with Western 
European countries, among them Austria, dated October 17, 1955.** 

The Swiss-Soviet commercial agreement executed on the same day as 

84 Text in Bundesgesetzblatt fuer die Republik Oesterreich 1956, p. 1509. It is stated 
in Part II of the Report of the Economic Commission for Europe of March 12, 1957 
(cited above, note 1), p. 7, that some treaties of the U.S.S.R. contain a general most- 
favored-nation clause covering all matters relating to commerce and navigation, whereas 
others contain merely a list of particular points to which the clause applies. 
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the Italian-Soviet agreement of March 17, 1948, carries somewhat different 
language.**> The Swiss had been asked by Soviet negotiators to include 
a general most-favored-nation clause applying to all trade questions. The 
Swiss have traditionally not granted the most-favored-nation clause for 
other than customs matters. They hold the view that, for all matters not 
relating to customs, the principle of reciprocity should be observed. They 
seem to have desired to adhere to this policy in their treaty with the 
U.S.S.R., and Articles 1 and 2 indicate that they did so, for Article 1 
reads (in translation) that the parties ‘‘accord reciprocally favorable 
treatment,’’ while Article 2 extends most-favored-nation treatment ‘‘to 
all matters concerning customs duties, taxes and charges, means of collect- 
ing customs, and also rules, formalities and fees, with which are burdened 
or may be burdened the effects of operations in clearing goods through 
customs, transit and warehousing.”’ 

The Swiss are reported to have had no expectation that most-favored- 
nation treatment in customs matters would increase Swiss sales to the 
U.S.S.R., but they accepted the clause because they saw no reason to refuse 
the Soviet request, the more so since they traditionally had applied the 
same tariff rates to goods of all countries, so that they were not giving 
away any special privilege on their side. 

The Swiss are reported to have held the view that the only real equiva- 
lent of the Swiss grant of the most-favored-nation clause and of quotas for 
commodities which were under quantitative import restrictions in Switzer- 
land would have been an undertaking on the part of the U.S.S.R. to pur- 
chase Swiss commodities. The Soviet negotiators claimed that such an 
undertaking would have to be reciprocal. It was naturally impossible for 
the Swiss to meet the requirement, for a country with a free economy can- 
not compel its private-enterprise merchants to make purchases in a par- 
ticular country. The only possible solution under the circumstances seems 
to have been an agreement to permit importation by each country from the 
other of goods of a type listed on a schedule attached to an agreement signed 
on the same day as the treaty. No obligation was undertaken by either 
side to make the imports, and it may be wondered what advantage the Swiss 
thought they were gaining. 

It may be that a list of goods such as the one accepted is of some use 
in view of Soviet monopoly-purchasing practices which call for the plac- 
ing of requests by state enterprise directors with the purchasing monopoly 
in Moscow. These requests become firm orders if the central authorities 
accept the proposal. Under such a system the initiative is taken by the 
ultimate consumer, namely, the director of the state enterprise, and not by 
the central purchasing agency of the Ministry of Foreign Trade. It could 
be argued that, under such a system, directors of state enterprises, seeing 


85 Sbornik (cited above, note 33), at p. 363; ef. Arnold Loher, Die Meistbeguensti 
gungsklausel (Thesis, Neuchatel, Switzerland, 1949). 
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a list of Swiss products which the Swiss and Soviet Governments had 
agreed to permit to pass in trade, might be more likely to request such 
products because it had been made clear that the Soviet central authority 
was not opposed in principle to such purchases. Be that as it may, the 
Swiss supplementary agreement presented a new attempt to find a substi- 
tute for the automatic benefits, normally derived from the most-favored- 
nation clause, which the Swiss could not expect to flow from their treaty with 
the planned economy represented by the U.S.S.R. 

The conclusion by free economies of supplementary agreements to com- 
mercial treaties with the U.S.S.R., under which there are undertaken com- 
mitments to exchange goods and to pay for them sometimes by means of 
grants of credit,** manifests the trend toward implementation of the prin- 
ciple of trade expansion which the most-favored-nation clause represents in 
relations between free economies. These reciprocal commitments are usually 
found in agreements with Eastern European countries,*’ and also in agree- 
ments between the Federal Republic of West Germany, or its economic 
organizations (specifically, the East Committee of German Industries) 
and nearly all countries of the Eastern bloc. These provide for very 
detailed commitments to purchase for 1957. Some German scholars have 
concluded ** that these barter agreements have to a large degree made 
immaterial the objections against the most-favored-nation clause, namely, 
that it creates substantive inequalities in the mutual possibilities of export. 

It has also been suggested that the new commitments to purchase specific 
quantities of goods reciprocally is in direct conflict with the non-discrimina- 
tory principle established in the most-favored-nation clause, and that if the 
clause has in the past been incorporated in treaties for the purpose of 
increasing trade, it can have no significance even for the state-trading 
nation which hopes to sell more in a private enterprise market because of 
its operation. The new bilateralism has, in fact, canceled out the principle 
embodied in the clause. The clause no longer has importance as a means 
of increasing trade for either party, and it persists solely because it repre- 

36 Cf. ‘*Survey of East-West Trade in 1955,’’ Eighth Report of the International 
Cooperation Administration on the Mutual Defense Assistance Control Act of 1951, p. 
21 (1956), and ‘‘The Strategic Trade Control System 1948-1956,’’ Ninth Report, p. 
23 (1957); see also Justus Fuerstenau, Die Handelsoffensive des Ostblocks auf den 
Maerkten der Entwicklungslaender 36 (Frankfurt a. M., 1956), and the survey of foreign 
aid and eredits of the U.S.S.R. to underdeveloped countries and of Soviet credits 
to bloe countries in Congressional Record of Aug. 27, 1957, p. 14617 (daily ed.) 

37 Cf. Bronislaw E. Matecki, Foreign Trade in the People’s Democracies of Central 
and Eastern Europe 40 (A Research Study for the National Committee for a Free 
Europe, New York, 1952); and for further details: Economic Treaties and Agreements 
of the Soviet Bloc in Eastern Europe 1945-1951, p. 12 (2nd ed., Mid-European Studies 
Center, New York, 1952). 

88Georg Erler and Gottfried Zieger, Die rechtliche Bedeutung der Meistbeguensti- 
gungsklausel im Ost-West-Handel 19 (Institute of International Law, Goettingen, 1957, 
unpublished study made available to the authors of this article). 
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sents an endeavor to guarantee through it to the contracting parties the same 
benefits as are accorded to a third state with regard to taxes, charges and 
procedures. If this be its sole remaining purpose, the clause may also be 
considered as being of no value, for it has been argued in some countries 
that the most-favored-nation clause cannot generally be regarded as apply- 
ing to regulatory measures.*° 

One may wonder why the most-favored-nation clause is still found in all 
treaties with state-trading nations in the light of its recognized ineffective- 
ness. Robert R. Wilson, in his characterization of the operation of the 
clause, may provide a clue. He has said*® that generally the most- 
favored-nation treatment has had great utility ‘‘in view of the fact that the 
basie law stops short of obligating a state to admit aliens or to trade with 
other states.’’ The clause may, therefore, have value in assuring the ad- 
mission of commercial agents and giving the private-enterprise economies 
a chance to exhibit the wares produced and distributed by their enter- 
prises, but it cannot assure that there will be automatic acceptance of the 
wares when the price is right. Perhaps a more plausible answer to the 
question as to why the clause persists is to be found in the response of two 


German scholars, who have said: 


a normative power has accrued to the clause which has prevented the 
free world partners from discriminating against the Soviet Union 
and later also the other East-bloe countries by elimination of the 
clause. Thus, in the law of international economic relations a cus- 
tomary rule of the law of nations (Voelkergewohnheitsrecht) begins 
thereby to become discernible.* 


The German experts seem to be saying that what was previously guaran- 
teed only by treaty, as Dr. Wilson has said,** has now become such a com- 
monplace that to exclude it from a treaty is to ask for the exclusion of a 
commonly accepted principle of customary international law, and hence 
a mark of unfriendliness which can hardly be tolerated at the very moment 
when a state-trading and a private-enterprise economy sit down in a 
demonstration of friendship. Appreciation of this fact may underlie what 


39 This view has been expressed in Finland; see Hjalmar Procopé, Kansantaloudel 
linen aikakauskirja (Helsinki, 1938), p. 114, although another view is taken by Rafael 
Erich, Suomen Ulkomaankauppa (Helsinki, 1934), p. 652. The first view is believed 
to be that of the majority of Finnish scholars by Prof. Veiko Reinikainen, Vice Presi 
dent of the Federation of Finnish Industries, who has provided the authors with a 
commentary from which the Finnish views and trade practice have been taken for this 
paper. 

40 The International Law Standard in Treaties of the United States 246 (1953). 

41 Erler and Zieger, op. cit. note 38 above, at 17. 

42 Op. cit. note 30 above, at 91: ‘* [ the most-favored-nation clause | is a long-estab- 
lished standard recognized in this field of law but not in the sense that by force of 
custom alone, and not by agreement, such treatment may be comprehended under the 


international law standard.’’ 
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is indicated as being the present attitude of commercial policy experts 
within the Administration in the United States, for there have been no 
pronouncements to the effect that the most-favored-nation clause is to be 
granted or refused in a commercial agreement depending upon the quid 
pro quo offered by the state-trading party. The nations of Western Europe 
seem unprepared to accept such a principle, as is evidenced by their replies 
to the Soviet proposal to the Economic Commission for Europe.** These 
nations have made it known that they have no desire to include the clause 
in any general treaty, and the British Government has said: 


It is not clear how, in practice, one country can be satisfied that ‘‘ most- 
favored-nation’’ treatment is being accorded fully and without dis- 
crimination by another country where trade is carried on entirely or 
mainly by State agencies.** 


The British appear still to wish for vitality in the clause and to be pre- 
pared to include it in treaties only if it has vitality and not because it has 
become customary to accede to Soviet requests for it merely to indicate 
friendship. 

The British complaint that the lack of discrimination is hard to prove 
in relations with state-trading nations is echoed by the other states opposing 
inclusion of the clause in the proposed All-European Agreement. Some 
years ago, the Soviet statutes and press indicated when political considera- 
tions entered into the making or ceasing of purchases abroad. Thus, after 
the assassination of the Soviet representative at a conference in Lausanne 
in 1923, the Soviet Government published in its collection of laws an order 
to its trading agencies to cease purchasing in Switzerland because the 
assassin was not punished. And again, in 1935, purchases of cheese in 
Uruguay were terminated following severance of diplomatic relations. 
Such publication of discriminatory orders to trading agencies has ceased 
of recent years, but there seem to be skeptics who doubt that the orders no 
longer appear within Soviet administrative circles.** For this reason the 
supplementary commitment to purchase on the basis of commercial con- 
siderations only, as it appears in the GATT, has been thought by various 
members of the GATT to have little but symbolic value as an expression 
of intention. 

In the light of the experience of the years since the emergence of state 
trading the conclusion seems inescapable that the most-favored-nation 
clause cannot achieve an increase in trade, as it was originally intended to 
do, nor can the alternative of the commercial-consideration clause be more 
than a pious expression of intention to avoid discrimination on political 

43 Op. cit. note 1, Pt. I, pp. 13, 15, 21, 24, 26, 28, 31, 33, 36, 38, 41, 45, 49, 50, 53, 56, 
62, 65. 44 Ibid., p. 57. 

45 Cf. Harold J. Berman, ‘‘ Soviet Law Reform—Dateline Moscow 1957,’’ 66 Yale Law 
Journal 1191, 1209 (1957) 
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grounds.*® The other alternative of specific commitments to make pur- 
chases of an agreed quantity in a given free economy throws international 
commercial intercourse back to the stage of bilateralism and barter from 
which the free economies have been seeking to escape through GATT. 
No one as yet has been able to envisage a way in which to extend the 
specific commitment system of purchases to the multilateral level, and only 
one state-trading nation (Czechoslovakia) has been a party to GATT, so 
that the opportunity even to think of negotiating a multilateral commit- 
ment to purchase on a global scale has been available only to a very limited 
extent. 

Failure to find a workable substitute for the outworn clause and for the 
alternatives which have been tried by various free-enterprise economies 
since 1927, need not be completely discouraging to adherents of the free- 
enterprise system in international commercial intercourse. What was 
stated thirty years ago, that ‘‘nations do not seem able to escape the use of 
the clause,’’*? should be rethought in the light of the problems presented 
to free economies by the planned economies. Yet, eleven Western nations 
have thought that discussion is unlikely to produce a solution, and it re- 
mains to be seen whether the experts assembled by UNESCO can prove 
more inventive than those in the foreign offices that have noted their dis- 
pleasure with the present situation.** 

46 It should be observed that the statement in the Report of the (Randall) Commis 
sion on Foreign Economic Policy, of January, 1954, on p. 48 that ‘‘Our policy of non 
discrimination in trade matters, as reflected in our unconditional most favored-nation 
policy, should be changed,’’ refers only to ‘‘trade relations with other free nations.’ 


(Italies added.) 
19 U.S.C.A. § 1362, enacted on June 16, 1951, 65 Stat. 73, provides for the suspen 
sion or withdrawal of concessions ‘‘from any nation or area dominated or controlled 


by the foreign government or foreign organization controlling the world Communist 
movement. ’’ 

47 Op. cit. note 9 above, at 12; 22 A.J.I.L. Spee. Supp. at 150 (1928). 

48 The Soviet Government has indicated its willingness to compromise in face of the 
private-enterprise opposition to its ECE proposal, for it currently offers to accept an 
agreement to ‘‘strive to extend reciprocal application’’ of the most-favored-nation 
principle. As an expression of endeavor, such a provision would create less than the 
binding obligation of the standard provision. Cf. ‘‘Soviet proposals for All-European 
Economic Co-operation,’’ International Affairs, 1957, No. 5, p. 156 at 162. 
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A CASE STUDY IN THE SOVIET USE OF INTERNATIONAL 
LAW: EASTERN POLAND IN 1939 


By GEORGE GINSBURGS 


University of California at Los Angeles 


On September 17, 1939, Soviet troops crossed the Soviet-Polish frontier 
and, advancing rapidly, soon occupied the oft-disputed territory known at 
various times as Eastern Poland, Eastern Galicia, or Western Ukraine and 
Western Byelorussia. The groundwork for this move, it is now known, had 
carefully been laid well in advance, in fact as early as August 23, 1939, 
when the Secret Additional Protocol to the Soviet-German Treaty of Non- 
Aggression already hinted at a revision of Poland’s status.’ Thus, the 
Soviet Union had at its disposal nearly a month during which to prepare 
its move, and when it finally did take steps to do its share of the work in 
the ‘‘territorial and political rearrangement of the areas belonging to the 
Polish State,’’ a comprehensive case in international law was advanced in 
support of the Red Army’s advance. The publication of the secret docu- 
ments from the archives of the German Foreign Office for once affords 
students of Soviet affairs with an unparalleled opportunity to examine the 
picture of Soviet diplomacy in action with a knowledge of nearly all the 
facts surrounding the case. This is what makes the investigation of the 
Soviet legal case for Western Ukraine and Western Byelorussia so unique. 

The essence of the Soviet legal argument in support of its conduct was 
presented in the note of September 17, 1939, signed by Molotov and com- 
municated by Potemkin to the Polish Ambassador in Moscow, Grzybowski; ” 
in Molotov’s radio broadcast to the Soviet nation of September 17, 1939; *® 
and in the notes handed to all governments maintaining diplomatic relations 
with the U.S.S.R., also of September 17, 1939.4 Further elaborations of 
particular points of the Soviet case were made in Molotov’s report ‘‘On the 
Foreign Policy of the Soviet Union’’ before the extraordinary 5th Session 
of the Supreme Soviet, October 31, 1939,° in his report on the ‘‘XXth An- 


1 For text, see Nazi-Soviet Relations, 1939-1941, Documents from the Archives of the 
German Foreign Office (ed. by R. J. Sontag and J. S. Beddie, Washington, D. C., 1948), 
p. 78. 

2 Republic of Poland, Ministry for Foreign Affairs, Official Documents Concerning 
Polish-German and Polish-Soviet Relations, 1933-1939 (The Polish White Book), (Lon- 
don, n.d.), Item No. 175, pp. 189-190; Pravda, Sept. 18, 1939, p. 1. 

3 Pravda, Sept. 18, 1939, p. 1. 4 Ibid. 

5 The text may be found in Mirovoe Khozyaistvo i Mirovaya Politika, November, 1939, 
No. 11, pp. 3-14. 
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niversary of the October Revolution’’ before the Moscow Soviet, November 
6, 1939,° and in a series of articles in Pravda and Izvestiya after Sep- 
tember 18, 1939. 

For the purpose of analysis, the substantive content of the Soviet case in 
international law may conveniently be broken down into categories ac- 
cording to whether the plea invokes: (1) the disappearance through debel- 
latio of the Polish state and the Polish Government; (2) the abandonment 
of Polish territory by its government, giving rise to a case of derelictio; 
(3) self-defense; (4) humanitarian considerations; (5) national self-de- 
termination; or (6) the spuriousness of the original Polish title to the area 
in question. 

I. DEBELLATIO 


In the words of Dr. Jahrreiss, counsel for the defense at Nuremberg, ‘‘the 
Soviet Union treated the German-Polish conflict simply according to the 
rules of classical international law concerning debellatio.’’* The opening 
yaragraph of Molotov’s note of September 17, 1939, claimed that: 

5 

Warsaw no longer exists as the capital of Poland. The Polish Gov- 
ernment has disintegrated and no longer shows any sign of life. This 
means that the Polish State and its Government have, in fact, ceased to 
exist. Therefore the agreements concluded between the U.S.S.R. and 
Poland have ceased to operate.*® 

And the same claim was reiterated and re-emphasized in Molotov’s radio 
broadeast of the same day: 

Warsaw no longer exists as the capital of the Polish State. No one 
knows the whereabouts of the Polish Government. ... The Polish State 
and its Government have, in fact, ceased to exist. In view of this situa- 
tion the agreements concluded between the U.S.S.R. and Poland have 
ceased to operate.® 


A. Extinction of the Polish State 

The concept of Poland’s disappearance through debellatio is the central 
point on which the entire Soviet case hinges for a number of reasons. The 
extinction of the Polish state would, as Molotov stressed again and again, 
legally terminate all the treaties, agreements and conventions signed be- 
tween the U.S.S.R. and Poland. In the first rank of such documents whose 
effect would thus be annulled stand the Treaty of Peace signed in Riga, 
March 18, 1921, by which the frontiers between the parties were con- 

6 Ibid. 16-27. 

7 Dr. Hermann Jahrreiss, ‘‘Statement Before the Nuremberg Tribunal,’’ Nuremberg, 
German View of the War Trials (ed. by W. E. Benton and G. Grimm, Dallas, 1955), p. 


38. 

8 Polish-Soviet Relations, 1918-1943, Official Documents, issued by the Polish Embassy 
in Washington by authority of the Government of the Republic of Poland (Washington, 
D. C., n.d.), Item No. 13, p. 96. 9 Pravda, Sept. 18, 1939, p. 1. 


a 

i 

t 
u 
S 
st 
al 
pe 
0c 
Se 
as 
sa 
Wi 

A 
dij 
re 
1 

1 


1958 | CASE STUDY IN SOVIET USE OF INTERNATIONAL LAW 71 


solidated ; as between the U.S.S.R. and Poland, the multilateral Protocol of 
February 9, 1929, putting into force immediately as between the signatories 
the Treaty of Paris of August 27, 
as an instrument of national policy (The Briand-Kellogg Pact); and, in 
particular, the Pact of Non-Aggression of July 25, 1932, extended by the 
Protocol of May 5, 1934, until December 31, 1945, and the Convention 
Defining Aggression, July 3, 1933. The last two documents listed *° were 
concluded expressly to preclude that very action which the U.S.S.R. under- 
took on September 17, 1939, and, had they been in foree, would have 


1928, regarding the renunciation of war 


branded the Soviet step as in contravention of the U.S.S.R.’s solemnly as- 
sumed international obligations and as a violation of binding international 
agreements. It was thus of crucial importance for the Soviet Union to 
prove that all these treaties had lost their legal effect and validity, and the 
path chosen by Molotov was to claim that Poland had ceased to exist as a 
state, had lost its international legal personality, and, therefore, that all 
state treaties to which it was a party had lapsed. 

In addition to protecting the Soviet Union against the charge of violating 
its international obligations, the Soviet argument aimed at achieving two 
additional objectives: (1) to shield the U.S.S.R. against the charge that it 
initiated and waged an aggressive war, or a war in violation of interna- 
tional treaties, agreements and assurances, a charge subsequently treated 
under the Charter and the proceedings of the International Military 
Tribunal at Nuremberg as an international crime, and, more important, 
contrary to the Marxist tenet that a socialist nation cannot and does not 
start and carry on aggressions; (2) to permit the U.S.S.R. to claim that the 
status of Eastern Poland in international law was that of a res nullius. 

In effect, it is generally recognized that war is a relation between states, 
and if, as the U.S.S.R. claimed, Poland had ceased to exist as an inde- 
pendent and sovereign state on September 17, 1939, then a state of war 
could not have arisen between the two countries at the time of the Soviet 
occupation of the ‘‘territory of the former Polish State.’’ The obvious 
Soviet preoccupation with this problem and its anxiety not to be branded 
as a belligerent aggressor is clearly illustrated by the fact that on the very 
same day of the entry of the Red Army into Eastern Poland, conjointly 
with the Soviet Government’s notification of its decision to the Polish 
Ambassador in Moscow, it also sent notes to all governments maintaining 
diplomatie representatives in Moscow, re-affirming its neutral position with 
regard to the European conflict. For example, 


the Soviet Government in the note of explanation sent to the Govern- 
ment of the United States contends its action sending the Red Army 
into Poland is not belligerent because it holds the Polish Government 
already had collapsed.” 


10 Printed in 27 A. J. I. L. Supp. 188, 192 (1933). 
11 New York Times, Sept. 19, 1939. 
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The legal validity of the insistent Soviet claim that a state of war did 
not at any time arise between itself and Poland, due to the latter’s collapse, 
was supported by the absence of any declaration of war by either side, and 
the lack of any widespread military hostilities which might have given 
grounds to third parties for the recognition of a de facto state of bel- 
ligerency.’* For all these various reasons, it may safely be concluded that 
on this particular point the Soviet argument was successful, and that the 
‘‘above considerations do not allow for any doubt that there did not exist 
a state of war between Poland and the U.S.S.R. in September, 1939.’’ ** 


B. Extinction of the Polish Government 


The concept of debellatio is well known, to be sure, in international law, 
but there is also no doubt in international public law that in time of war, 
where the situation is highly fluid and day-to-day circumstances transitory, 
the existence of a legally constituted government conjointly with the sur- 
vival of a portion of the territory of its state free from enemy troops is 
sufficient evidence for the presumption of the continued existence of the 
state itself. During the second World War international legal practice 
went even further and recognized the existence of a state on the basis of a 
government in exile, supported by a resistance movement at home. Both 
these views were accepted by the U.S.S.R. and were made part of its diplo- 
matic relations during World War II. As a result, it is quite clear that 
in international law, on September 17, 1939, the Polish state survived in 
toto, de facto and de jure, in the person of its government and the eastern 


areas still unoccupied by the German armies. Even had the Polish state 


been entirely extinguished territorially, the title to all Polish lands would 
still have remained vested in its London Government-in-exile, including the 


title to Eastern Galicia. 
This technical flaw in the Soviet case for Poland’s debellatio made it 


imperative for the U.S.S.R. to claim that not only the Polish state, but also 


12 The Polish armies did resist the Soviet troops in certain localities. In the Com 
muniqué issued by the Polish Embassy in London, Sept. 17, 1939, (The Polish Whit: 
Book, Item No. 178, p. 191), one reads: ‘‘On September 17, at 4 a.m., Soviet troops 
crossed the frontier of Poland at many points and were met immediately with strong 
resistance on the part of the Polish National Army. A sharp encounter in particular 
is being fought near the frontier in the region of Molodeczno.’’ However, the brief 
duration of the military operations and the extent of the Red Army’s casualties, of 
ficially put by Molotov in his report before the 5th Extraordinary Session of the Suprem 
Soviet, at 737 killed and 1,862 wounded, make it doubtful whether the scope of th: 
hostilities would warrant recognizing them as constituting a war. 

18 B. Montanus, Polish-Soviet Relations in the Light of International Law 27 (New 
York, 1944). The author also considers that the reference in the Polish-Soviet Agre« 
ment of July 30, 1941, to ‘‘amnesty’’ for Polish ‘‘prisoners of war’’ is ‘‘only due to 


an awkward usage of inappropriate terms.’’ 
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the Polish Government had ceased to exist. The disappearance of the 
government would automatically void all titles vested in it as the repre- 
sentative of the state, among others the title to Eastern Galicia, and vitiate 
all otherwise valid assertions that Poland survived in the person of its gov- 
ernment and half its territory, or, later, in the person of its Government- 
in-exile. 

To achieve this objective, the Soviet Union appealed not to technicalities, 
but to common sense and facts. By-passing and ignoring the legal aspects 
of the internal Polish situation and the de jure existence of its legally con- 
stituted government, the Soviet case stressed the de facto relations within 
Poland : ‘‘No one knows the whereabouts of the Polish Government’’; ‘‘the 
Polish State and its Government have, in fact, ceased to exist’’; Poland 


was ‘‘left to her own devices and bereft of leadership.’’ On this plane of 
argument the Soviet case was indeed strong. In spite of scattered protests 
to the contrary,’* the consensus heavily sides with the Soviet view that by 
September 17, 1939, the Polish Government was in panic and full flight, 
that it did not exercise any appreciable control over its armed forces or its 
remaining territory, and that the days of Poland were indeed numbered."® 

De facto, then, one may well accept the view that the Polish Govern- 
ment no longer functioned as an effective state power. In such a ease the 
Soviet claim that Eastern Galicia was in fact a terra nullius may not be 
unjustified and could be sustained. If one accepts the more controversial 
Soviet assertion that the Government of Poland had disintegrated and 
disappeared, implying in addition that all territorial titles vested in it 
lapsed de jure too, then Eastern Galicia may be viewed on September 17, 
1939, as terra nullius both de facto and de jure. In such circumstances 
the Soviet legal title by virtue of effective occupation of abandoned ter- 
ritory would be clear, a highly desirable state of affairs from the Soviet 
viewpoint. However, by choosing to concentrate his case in this instance on 
the facts, rather than law, Molotov was able to establish strongly only the 
de facto circumstances, leaving the technically more important de jure 
aspects of the problem untouched and unsolved. 


II. DeRELIcTIO 


In order to compensate for the technical weakness of the Soviet case re- 
garding the legal status of Eastern Poland, the concept of derelictio was 
appealed to for the purpose of buttressing the debellatio argument. It 
should be noted, before proceeding further, that a certain measure of con- 


14 See Final Report, presented by the former Ambassador in Moscow, to the Minister 
for Foreign Affairs, Paris, Nov. 6, 1939, The Polish White Book, Item No. 184, p. 211; 
also A. 8. Cardwell, Poland and Russia, The Last Quarter Century 50 (New York, 1944). 

15 Among others, Leon Noél, L’agression allemande contre la Pologne 501-503 
(Paris, 1946); T. Taylor, Sword and Swastika 334-357 (New York, 1953). 
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tradiction exists in the juxtaposition of the two concepts, and that ordi- 
narily they are used as opposing rather than supplementary or comple- 
mentary ideas. For if debellatio implies the extinction of a state and its 
government through force of military conquest, derelictio in its turn ex- 
presses the willful abandonment of title to a territory by a state and gov- 
ernment of its own free choice. In spite of this, however, the U.S.S.R. 
appealed to both arguments simultaneously. At the same time that Molo- 
tov stressed the non-existence of the Polish state and all organized au- 
thority, he also ‘‘motivated the Soviet invasion by inter alia the alleged 
abandonment of Polish territory by the Polish Government,’’ '® and pointed 
out that the ‘‘population of Poland had been abandoned to its fate by its 
incompetent leaders.’’*' This abandonment, it is implied, constituted a 
voluntary, tacit renunciation of all rights to Polish lands and an abdication 
from authority by the Polish Government, turning Eastern Galicia into a 
legal no-man’s land, an international derelict. 
In addition, the Soviet argument ran, 


the events following the Polish-German war, have shown the internal 
non-viability and the obvious impotence of the Polish State. The 
Polish ruling circles have gone bankrupt.** 


Poland’s military and political defeat at the hands of the Wehrmacht, its 
‘*internal bankruptey,’’ '® was proof, according to Molotov, that the Polish 
Government was morally unfit to govern and that it had forfeited all rights 
to speak for the Polish nation, including, of course, the minorities resident 
on its Eastern marches. This forfeiture, it was hinted, simply re-enforced 
the Soviet contention that Eastern Galicia was a territory legally adrift. 
Whatever value these Soviet arguments may have had in strengthening 
the U.S.S.R.’s case concerning the abandonment of Eastern Poland, it must 
be noted that they went much further than was warranted under the exist- 
ing rules of general international law on derelictio, to the point of either 
reinterpreting them or revising them. The innovations sponsored by 
Molotov in his plea on the tacit abandonment of Eastern Poland by its 
government can hardly be reconciled with the general rule holding that: 


When the thing whose abandonment is alleged in order to legitimize 
occupation belongs to the dominion of a nation, still more rigorous 
becomes the necessity of causing the act to rest on some positive and 
express manifestation of the will of the owner, showing that he does not 
desire to continue in possession, for in questions of territorial dominion, 
abandonment is not to be presumed.”° 


16 The Polish White Book, p. 222. 

17 Molotov’s radio broadcast of Sept. 17, 1939, Pravda, Sept. 18, 1939, p. 1. 

18 Tbid. 

19 Note of September 17, 1939, The Polish White Book, p. 189. 

20 J. B. Moore, A Digest of International Law, Vol. I, p. 300 (Washington, D.C., 
1906). 
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Seur-DEFENSE 


More solid and more acceptable from the point of view of international 
public law is the Soviet claim that the U.S.S.R. acted in self-defense. 
Though weakened considerably by the vagueness of the language in which 
the plea is couched, and by the absence of any indication as to the source of 
the threat, the Soviet argument nevertheless is subject to two reasonable 
interpretations. The first envisages self-defense against the dangers in- 
herent in the development of a political vacuum on the frontiers of the 
Soviet Union at an extremely perilous time and place. This interpretation 
is supported by the language of the Soviet note of September 17, 1939, to 
Poland, in which Molotov wrote: 

Left to her own devices and bereft of leadership, Poland has become 
a suitable field for all manner of hazards and surprises, which may 
constitute a threat to the U.S.S.R. For all these reasons the Soviet 
Government, which hitherto has preserved neutrality, cannot any longer 
observe a neutral attitude towards these facts.*! 
And, in his radio broadcast of the same day, he again emphasized that ‘‘a 
situation has been created in Poland requiring on the part of the Soviet 
Government particular care in regard to the security of the State.’ 

The right of intervention in self-defense is recognized in international 
public law, and the development of a situation of chaos and anarchy in the 
border areas of a state prejudicial to the peace and security of its neighbors 
is regarded as affording justifiable grounds for interference by the latter, 
particularly if no immediate remedy to the situation seems to be forthecom- 
ing on the part of the offending party.** Rendered somewhat controversial 
by the fact that it gave as its only excuse potential threats to the security of 
the U.S.S.R. and that it thus implied a preventive intervention, the Soviet 
ease otherwise stood on solid grounds when justifying its action on the basis 
of the widespread disorders in Eastern Poland.** 

The second possible interpretation of the Soviet appeal to the principle 
of self-defense would regard Germany as the source of the impending 
danger to Soviet security. It is, of course, known that the Soviet Govern- 
ment at one time intended to use this as an official justification for its action, 
but that it was forced to abandon the idea in the face of adverse reaction 
by its ally, Germany. In view of the known complicity of the Soviet Union 

21 The Polish White Book, p. 189. 

22 See particularly, R. Redslob, Les principes du Droit des Gens moderne 141, 144 
(Paris, 1937); C. G. Fenwick, ‘‘Intervention: Individual and Collective,’’ 39 A.J.I.L. 
647 (1945). 

23 The Sept. 13, 1939, issue of Pravda, p. 5, carried a TASS dispatch from Berlin, 
datelined Sept. 12, quoting Transocean, on Rumanian reports from Chernovitz on wide 
spread anti-Polish movements in Eastern Galicia, accompanied by burning and looting 
of Polish property, and erupting, or expected any moment to erupt, into an armed up- 
rising of Ukrainians and Byelorussians against the Polish Administration. 
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in Germany’s plans fer Poland, and the established fact that appeal to a 
German threat was planned as an artificially manufactured pretext by the 
Soviet Ministry for Foreign Affairs, any reference to self-defense against 
Hitlerism must be taken with extreme care and more than one grain of 
salt.2* However, with all due caution and regard for the above considera- 
tions, the Soviet action may still be gauged as a defensive move against its 
official ally of the moment. Even at the time when the two countries 
were ostensibly co-operating, a semi-official Soviet source wrote: 

By another swift and brilliant stroke, the Soviet Union moved into 
Eastern Poland when the Polish Government, lacking support at home 
and not receiving the support promised by Britain, collapsed. This 
move cut off Hitler’s drive down through Southeastern Europe. It 
eut off his approach to the Soviet Union through the Baltic.*° 

Another author commented that ‘‘the Soviet Union now gains both in time 
and space.’’** In spite of the fact that the plea of self-defense stands 
compromised because the Soviet Union knowingly contemplated using it as 
a convenient pretext for invading Eastern Poland, and even sought Ger- 
many’s acquiescence in the project, there still remains a possibility that in 
reality fear of German might did play a major part in the unformulated 
motivations behind the Soviet occupation of Eastern Galicia.*’ 

In this case, though the plea on general grounds of self-defense is ac- 
ceptable in explanation of the Soviet decision to invade Polish territory, it 
still meets with a twofold objection: (1) if it is self-defense against Ger- 
many, it is legally questionable whether any but the most temporary 
measures (and certainly not plebiscites and annexations) would be per- 
missible on the territory of a third party, Poland; (2) if it is self-defense 
against dangerous, or even potentially dangerous, chaos and anarchy in a 
neighboring state, this would in no way justify the incorporation of the 
strife-torn area into the intervening country under general rules of inter 


national law. 
IV. HUMANITARIAN CONSIDERATIONS 


Intervention on ‘‘grounds of humanity’’ is well known to international 
public law and has more than once been used, on the whole successfully, to 
excuse otherwise unjustifiable interference in the domestic affairs of an- 


other state. 


24 See Nazi-Soviet Relations, 1939-1941, pp. 91, 94-96. 

25 The U.S.S.R. and Finland (published by Soviet Russia Today, New York, 1939), 
p. 34. 

261. Lemin, ‘‘Torzhestvo Stalinskoi politiki mira’’ (The triumph of Stalin’s policy 
of peace), Mirovoe Khozyaistvo i Mirovaya Politika, November, 1939, No. 11, p. 82. 

27 For Soviet thoughts along these lines, see Count Szembek’s Minute of his Con 
versation with M. Szaronov, Krzemeniec, Sept. 11, 1939, The Polish White Book, Item 
No. 173, p. 189. Pravda’s issue for Sept. 16, 1939, p. 2, carried a dispatch on the 
violation of the Soviet frontier by a German plane. 
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Numerous interventions took place during the nineteenth century 
upon what were called in a broad way ‘‘grounds of humanity.’’ 
But while differing as to the technical grounds of intervention, jurists 
found no difficulty in responding to the higher appeal of a common 
humanity, and in conceding to a State the same right to protect the 
moral feelings of its people, shocked by the accounts of the massacres 
of their co-religionists, that it had to protect their material interests.** 
What 19th-century jurists conceded as a right of states in matters of re- 
ligion, the Soviet Union demanded in matters of blood ties; instead of pro- 
tection of co-religionists, it issued an appeal for the protection of ethnical 
and cultural kinsmen : 


The Soviet Government further cannot view with indifference the 
fact that the kindred Ukrainian and White Russian people, who live in 
Polish territory and who are at the mercy of fate, are left defenceless. 

In these circumstances, the Soviet Government has directed the High 
Command of the Red Army to order the troops to cross the frontier 
and to take under their protection the life and property of the popula- 
tion of Western Ukraine and Western White Russia.*® 

If, indeed, the populations of Poland’s eastern areas were in danger, the 
validity of the Soviet argument must be conceded on the basis of generally 
recognized rules of international law. As to the perils threatening the 
‘*kindred Ukrainian and White Russian people,’’ one may either interpret 
these as arising from the state of anarchy and chaos officially claimed to be 
reigning in the area following Poland’s collapse, or, as implied sotto voce, 
inherent in the imminent occupation of the territory by the victorious 
German troops. 

In either case, the de facto situation in Eastern Poland, and the existence 
therein of large minorities of Ukrainian and Byelorussian stock related to 
the populations of the Ukrainian and White Russian S.8.R.’s ethnically, 
religiously and culturally, may serve to justify the intervention of the 
Soviet Union in their behalf in accordance with general concepts of inter- 
vention on ‘‘grounds of humanity.’’ It must be noted, too, that the first 
indications of Soviet designs on Eastern Galicia appeared in a Pravda 
editorial violently attacking the Polish nationality policy, and stressing 
that the U.S.S.R. could not and would not remain indifferent to the fate 
of the Ukrainian and Byelorussian minorities within Poland.*®° This al- 
ready established the line which the Soviet legal argument would follow a 
few days later. 

However, not content with extending protection to kinsmen, the Soviet 
note of September 17, 1939, went a step further and, again exceeding the 
bounds of general international law, assumed to ‘‘extricate the Polish peo- 
ple from the unfortunate war into which they were dragged by their unwise 


28 C. G. Fenwick, International Law 242 (3rd ed., New York, 1948). 
29 The Polish White Book, pp. 189-190. 30 Pravda, Sept. 14, 1939, p. 1. 
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rulers, and to enable them to live a peaceful life.’” As formulated in the 
legal treatises of early Soviet authorities on international law, intervention 
by a revolutionary socialist state was justified as a ‘‘powerful weapon of 
progress, a surgical intervention helping the birth of a new world,’’ which, 
while remaining in the hands of the bourgeoisie, was ‘‘the synonym of the 
deepest regression.’’* Though resolutely rejected by international public 
law, the idea of a ‘‘progressive intervention’’ survived in Soviet legal 
ideology ** and seems to have been in Molotov’s mind as an excuse for over- 
stepping the legitimate bounds of intervention on ‘‘grounds of humanity.”’ 
For to protect individuals towards whom one feels bonds of relationship is 
one thing, and might be justified in certain circumstances, but to protect 
a nation against its own legally chosen government, even if it were un- 
wisely chosen, is another, and much harder to excuse. 


V. NaTIONAL SELF-DETERMINATION 


Closely resembling the appeal to humanitarian considerations is another 
semi-moral, semi-legal concept, also used by the Soviet Union—national 
self-determination. In the Soviet case the principle of self-determination 
rests upon two factors: (1) the political unity of a people of a similar 
ethnic, linguistic, cultural and religious background within the framework 
of a single state; (2) the freely expressed choice of a people regarding its 
political existence. 

Again and again, without any variations throughout the years, from 1939 
until the present day, Soviet authors have given great prominence to the 
fact that the Soviet action in 1939 unified within one political unit all people 
of Ukrainian stock, and within another all persons of Byelorussian origin. 
It has been constantly reiterated that ‘‘the multinationality of the former 
Polish state was the main cause of its internal weakness,’’ ** and that the 
only possible solution of the problem was the unification of the Ukrainian 
and Byelorussian nations in their own states. This, it is claimed, is exactly 
what has been achieved by the incorporation of Western Ukraine and 

31 E, A. Korovin, Mezhdunarodnoe pravo perekhodnogo vremeni (International Law of 
the Period of Transition) 61 (2nd ed., Moscow, 1924). Though Korovin’s theses were 
subjected to scathing criticism by Vyshinsky in a lecture read on July 16, 1938, Voprosy 
teorii gosudarstva i prava (Questions of Theory of State and Law) 98 (2nd ed., Moscow, 
1949), the differentiation between progressive and reactionary intervention, whether con- 
sciously or not, was left untouched. 

82 In 1951, it was finally denounced in the textbook, Mezhdunarodnoe Pravo (Interna- 
tional Law) 199 (Moscow, 1951, published by the Academy of Sciences of the U.S.S.R.), 
as ‘‘formalist-dogmatic’’ and ‘‘anti-scientific.’’ The chief editor of this textbook was 
E. A. Korovin himself. 

383 E. Radetsky, ‘‘Zapadnaya Ukraina i Zapadnaya Byelorussiya’’ (Western Ukraine 
and Western Byelorussia), Mirovoe Khozyaistvo i Mirovaya Politika, November, 1939, 
No. 11, p. 86. 
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Western Byelorussia, respectively, into the Ukrainian and White Russian 
S.S.R.’s. ‘‘This act put an end to the historical injustice reigning since 
the time of the Treaty of Riga of 1921.’’ * 

Henceforth an end has been put to the atomization of the Byelorus- 
sian nation. Throughout the entire land the Byelorussian nation is 
now gathered into one whole, and it may now be said that Byelorussia 
is entirely unified. The same ean be said, too, of the Ukrainian nation, 
which in the course of many centuries was split into parts and survived 
a long period of the most brutal national oppression. Now the 
Ukrainian nation, too, throughout the land is gathered into one whole. 
The century-long aspirations of foremost sons of the Ukrainian na- 
tion, which had brought innumerable victims as a sacrifice on the altar 
of its national liberation, have been realized. Finally the time has 
come to say: henceforth the Ukraine is unified.*® 


When expressed in this form, however, the Soviet plea for national 
unification, though treated by Soviet authors as a question of national self- 
determination, does not properly qualify as such in general international 
law, either as conceived by Wilson or as subsequently interpreted and ap- 
plied throughout Europe. It resembles more the political demand for the 
in-gathering by choice or by force of all individuals of a given ethnic origin 
within some greater Fatherland, for central to the generally held views on 
self-determination is not the problem of unification as such, but the problem 
of a freely expressed choice on a people’s political destiny. 

Simultaneously with expounding its own brand of national self-deter- 
mination, therefore, the Soviet Union also reverted to invoking it in its 
bona fide form, as sanctioned by international public law. In this context 
the U.S.S.R. based its case on the plea that the disputed area in question 
was forcibly annexed by Poland in 1921, thus violating the basic principle 
of national self-determination, and that the plebiscite held in 1939, which 
resulted in the incorporation of Western Ukraine and Western Byelorussia 
into the Soviet Union was an expression of their population’s voluntary 
choice concerning their political life. 

Forcible annexation was stigmatized by no less a person than Lenin him- 
self, who branded it as a violation of a nation’s right to self-determination, 
as a form of national oppression, and rejected it as a policy unworthy of 
and unsuitable for a socialist state. He also unreservedly condemned and 
refused to recognize the legality of any territorial changes effected through 
annexation by force of arms.** According to Soviet legal doctrine, such 
territorial acquisitions are ipso facto invalid. In particular reference to 
the case of Western Ukraine and Western Byelorussia, the Soviet Union 

34.V. T. Fomin, Imperialisticheskaya agressiya protiv Polshi v 1939g (The Im- 
perialistic Aggression against Poland in 1939) 163 (Moscow, 1952). 

35 V. Molotov, Report to the Moscow Soviet, November 6, 1939 (Moscow, 1939), p. 8. 
36 V. I. Lenin, Socheneniya (Works), Vol. 26, p. 218, and Vol. 22, p. 320. 
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contended that the original manner in which Poland acquired dominion 
over the area was in violation of international law, contrary to the legal 
principle of national self-determination, constituted an illegal and forcible 
annexation, and gave Poland no valid title to the territory. 

Thus, the holding of the plebiscite, it was calculated, would both erase 
any remaining doubts concerning the validity of Polish claims to the area 
and establish a superior Soviet title based on the principle of national self- 
determination : 


In 1939, in aeeordance with the will of the population expressed in 
the form of a nation-wide balloting, Western Ukraine and Western 
Byelorussia, illegally torn away at an earlier date by feudal Poland, 
were once again re-united with the Ukrainian and White Russian 


S.S.R.’s.*" 


This, according to the Soviet interpretation of international law, firmly 
established Soviet title to the territory. In general international law, too, 
plebiscites play a réle and have quite often served to transfer territories 
from one state to another, as was particularly so at the close of World War 
I. However, such plebiscites have always been held under neutral ad- 
ministration or supervision, never at a time when the disputed territory 
was militarily occupied by one of the interested parties. In the case of 
Western Ukraine and Western Byelorussia, the theory of the plebiscite as 
such or the appropriateness of its use are not questioned, but its legal 
validity and effect are seriously impaired not only because of the cireum- 
stances surrounding it, but also because of its failure to meet certain tech- 
nical and legal requirements for its administration. 

Though the practical importance of the plebiscite in this case may be 
discounted, theoretically the U.S.S.R. still retains a better claim then 
Poland to the incorporated territories on the basis of the principle of na- 
tional self-determination, if the ethnic composition of the area’s population 
is taken into account. For, though the Soviet title rests on a plebiscite of 
doubtful validity, the Polish one derives from a direct act of force and 
military conquest, not even remotely claiming parentage with the concept 
of national self-determination. On the whole it may perhaps be concluded, 
without running any great risk of criticism, that on this particular item 
the Soviet plea was, by and large, successful in carrying its point. 


37 §. V. Molodtsov, ‘‘ Nekotorye voprosy territorii v mezhdunarodnom prave’’ (Some 
questions of territory in international law), Sovetskoe Gosudarstvo i Pravo, 1954, No. 8, 
p. 67; I.N. Malukevich, ‘‘Obrazovanie Polskogo Narodno-Demokraticheskogo Gosu 
darstva’’ (The formation of the Polish People’s Democratic State), Proval imperial 
isticheskikh planov v otnoshenii Polshi v gody vtoroi mirovoi voiny (Collapse of the 
imperialistic plans concerning Poland during the Second World War) (ed. by N. 
Rubinshtein, Moscow, 1952), p. 115. For the same line of argument as used by con 
temporaries of the event, see E. Radetsky, loc. cit.; I. Lemin, loc. cit.; Molotov’s report 
of Oct. 31, 1939. 
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VI. SpuRIOUSNESS OF THE PouisH TITLE TO EASTERN GALICIA 


Not satisfied with affirming its own legal rights to Eastern Galicia, the 
Soviet argument sought at the same time to undermine and, if possible, 
destroy the bases for Poland’s title to the territory. To achieve this ob- 
jective the Soviet course of action took the form of a three-pronged offensive 
aimed at: (1) denying the validity of all the treaties and agreements by 
which Poland’s sovereignty over Eastern Galicia was consolidated; (2 
branding Poland’s acquisition of the area as an illegal forcible annexation 
or simple bandit-like theft of alien property; (3) proving that the Polish 
Administration was illegal, since it rested on oppression of national mi- 
norities and their exploitation. 

The second point we have already considered and will not return to it. 
In essence, the first argument asserted that all the various international 
documents in which the U.S.S.R. recognized Poland’s dominion over Eastern 
Galicia, and which regulated the relations between the two states from 1921 
to 1939, were diktats. As such, according to authoritative Soviet legal 
sources, they were binding only insofar as they were upheld by the power 
relationship between the signatories, and once this relationship was upset, 


no moral or legal obligation remained to conform to their provisions.* 
So that it is considered that the annulment or violation of a diktat is 
a legal act, whereas the violation of a voluntarily signed treaty is an 
international delict.*® 
Thus the Polish title, deriving, according to the U.S.S.R., from imposed 
treaties or diktats, could not and did not survive Poland’s collapse, legally 
leaving the Soviet Union free to reopen, repudiate or revise any and all 
questions of its past relations with Poland based on such agreements. 
Simultaneously the U.S.S.R. attacked the substance of the Polish ad- 
ministration of the area, underlining the oppressive character of the Polish 
Government's treatment of the Ukrainian and Byelorussian elements of 
its population. This, the Soviet press implied,*® discredited the Polish 
official policy and seriously put under question Poland’s fitness to continue 
exercising sovereign powers over its minorities. As a result of the dis- 
criminations and mistreatments to which it subjected its minorities, as 
Soviet sources claimed, Poland forfeited all its rights to Eastern Galicia. 


CONCLUSIONS 
What conclusions may be drawn from this welter of claims and counter- 
claims which forms the body of the Soviet legal argument concerning its 
38 See A. I. Zuev, ‘‘Zakonnye prava Egipetskogo naroda’’ (The legal rights of the 
Egyptian nation), Sovetskoe Gosudarstvo i Pravo, 1952, No. 2, p 61. 
89 V. P. Potemkin (ed.), Istoriya Diplomatii (History of Diplomacy), Vol. III, p. 813 
(Moscow, 1945). 


40 Editorial in Pravda, Sept. 14, 1939, p. 1; and daily in the issues of Pravda and 
Izvestiya after Sept. 18, 1939. 
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rights to Western Ukraine and Western Byelorussia? What lessons can 
be learned from this record? 

Even a rapid glance at the legal picture thus presented convinces one 
that the Soviet authorities could not have seriously intended their case for 
international lawyers. Nothing else can explain the reason why the Soviet 
legal experts mismanaged so badly, from every conceivable legal and 
technical viewpoint, the job of presenting a strong legal plea for Soviet 
rights to Western Ukraine and Western Byelorussia when they really 
were on solid ground and could have easily drafted an excellent legal case. 
The slovenliness of the Soviet presentation of its case has often been in- 
terpreted as proof of the inherent Soviet disdain for international law, and 
its reliance on brute force alone to achieve desired ends. To us this line 
of thought seems to be in error, for Soviet diplomats have, in defending 
more indefensible positions, shown amazing ingenuity, not to say virtuosity, 
in the use of legal technicalities.*‘ The answer must be sought elsewhere. 

The purpose of the Soviets in erecting this complex legal edifice was not, 
as has been sometimes asserted, to convince trained jurists of the justice 
of the Soviet cause, or, through the orderly development of a technically 
incontrovertible legal argument, to establish Soviet rights to Eastern 
Galicia. As a matter of fact, the very manner in which the Soviet case 
was presented by Molotov and his assistants would have counteracted any 
possible Soviet aspirations in that direction. 

No, the Soviet objective was not to lay down in an unimpeachable legal 
plea the grounds for the Soviet Union’s claims vis-a-vis Eastern Galicia, 
but, through use of semilegal terminology, to influence the public opinion 
of wide masses, both within the Soviet Union and outside its frontiers, 
and thus to gain support for its policies. All evidence points to this 
conclusion. 

1. The use of a multiplicity of arguments aimed at appealing to a variety 
of tastes. Instead of concentrating on a few well-chosen points and build- 
ing its case around them, as is the common practice in international public 
law, the Soviet Union dispersed its forces, even appealed to mutually con- 
tradictory rules, badly weakening the technical and legal strength of its 
ease in the process; but, by so doing, it sought, and perhaps succeeded in 
swaying, the sympathies of broader masses of individuals. 

2. The appeal to common sense and facts at the expense of technical 
niceties and fine legalisms, too, served an identical purpose. When the 
U.S.S.R. claimed that the Polish state and Government, in fact, ceased to 
exist, it was more concerned with convincing the man in the street than the 
versed lawyer. 

3. Keeping always in view its objective of influencing mass public opinion, 
often more hardheaded and practical-minded than statesmen trained in 

41 Of which Vyshinsky’s performance in the use of procedural rules in the United 
Nations Organization to tie up the meetings is the best, but not the only, illustration. 
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the law, the Soviet case at no time relied exclusively on the power of words 
alone and on legal arguments, however nice and technical they might be, 
if they stood unsupported by facts. Conversely, it never neglected to 
support with law any fact, however favorable to its cause, if it seemed 
to rest on power alone. Understanding that it could only win minds 
unversed in legal hair-splitting if it presented them with a practical exposé 
based, or purporting to be based, on solid facts, the Soviet Union always 
sought to bolster its legal points by an appeal to the facts of the case, 
and vice versa. 

This explains why the question of timing was so important to the Soviet 
rulers in planning their moves. Ostensibly they could have mounted a 
verbal propaganda offensive based on mere fabrications in an effort to 
sell their policies, but we find them evaluating concrete circumstances, 
and then gearing to them their efforts to mobilize public support for the 
chosen course of action. The preoccupation with the facts of the case 
is evidenced by Molotov’s anxiety to initiate the first step only when condi- 
tions were ripe, ‘‘at a suitable time,’’ when Warsaw had fallen.* 

It may be objected to this that if the Soviet intentions really were to 
‘‘make the intervention of the Soviet Union plausible to the masses and 
at the same time avoid giving the Soviet Union the appearance of an 
aggressor,’’ ** the preparation of the political motivation for the Soviet 
action was in practice carried out in a rather offhand manner. After all, 
the first indications of Soviet designs appeared in Pravda’s editorial of 
September 14, 1939,** scarely three days before the plan was put into 
execution, and nothing further appeared in press or radio until September 
18. By Molotov’s own admission, however, we know that ‘‘the Soviet 
Government was taken completely by surprise by the unexpectedly rapid 
German military successes,’’ *° and this may serve to explain the inadequacy 
of Soviet propaganda preparations. All available evidence points to the 
U.S.S.R.’s original intention to initiate action around September 11, 1939: 
Molotov assured the German Ambassador on September 9 that Soviet mili- 
tary action would take place within the next few days;** and—strange 
coincidence—the very note which was handed to the Polish Ambassador 
on September 17, 1939, read: ‘‘during the course of ten days’ hostilities 
Poland has lost all her industrial areas and cultural centres,’’ indicating 

42 Nazi-Soviet Relations, 1939-1941, pp. 87, 91, 93. 

43 Ibid., p. 91. 

44 In spite of the assertions found in The Polish White Book, p. 210, that Pravda on 
Sept. 12, 1939, published a ‘‘leading article violently attacking the condition of our 
minorities in the eastern areas,’’ repeated by M. Beloff, The Foreign Policy of Soviet 
Russia, 1929-1941, Vol. II, p. 281 (London, 1949), and modified by L. Noél, op. cit. 500, 
to read ‘‘ Pravda for September 11, 1939,’’ an examination of all Pravda issues from 
Sept. 11 to Sept. 17 failed to uncover any such article except the one in the Sept. 14, 


1939, issue already mentioned. 
45 Nazi-Soviet Relations, 1939-1941, p. 91. 46 Jbid., p. 90. 
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that the text of the note may have been drafted on September 11, 1939, 
and used six days later without anyone bothering to revise it. 

In view of the circumstances of the case, it is quite clear that for the 
Soviet Union international law plays only one role, but an important one 
at that, the réle of a propaganda tool supporting its political moves and 
giving them the appearance of plausibility and quasi-legality. This does 
not indicate by any means that the Soviets discount the importance of 
international law. Of all hitherto existing modern totalitarian regimes, 
the U.S.S.R. has been the one to show the most attention to legal questions 
and has given by far the highest proof of legal consciousness. Soviet 
representatives and officials show great awareness of the importance of 
international law, a weapon which, when judiciously used (and it must be 
admitted that the Soviet use of it has been extremely skillfull), can prove 
of great weight in the battle for human minds. In the course of this 
struggle the U.S.S.R., as has been shown by the case of Eastern Poland, 
brought international law out of the chancelleries and into the streets. 

In conclusion, as a mere aside, it may perhaps prove interesting, given 
the Soviet habit of rewriting history, to trace the subsequent fate of the 
various arguments advanced by Molotov in September, 1939. The plea 
of debellatio was the first to be discarded, lasting scarcely six weeks. Hav- 
ing achieved the desired effect, Molotov could triumphantly proclaim on 
October 31, 1939, that 


a short jab at Poland first by the German army, and then by the Red 
Army was enough to wipe out all traces of this ugly creation of the 
Versailles Treaty. 
Thus was put to rest the convenient but troublesome legal fiction which 
constituted Point 1 of the Soviet case. 

While still mentioning the plea for national self-determination when 
writing about the events of September, 1939, Soviet publicists, with the 
wisdom of hindsight, have given particular prominence to the argument 
that the Soviet action in occupying Poland’s Eastern marches created an 
‘*Eastern front’’ against the common enemy, Hitler, and thus served the 
interests of the United Nations, all peace-loving nations, the populations 
of the area threatened with enslavement by the German Army, and, last 
but not least, Poland herself.*7 This explanation now constitutes the 
favorite theme-song of Soviet apologists, and will, in all probability, so 
remain until new historical circumstances impose new requirements on 
writers of Soviet legal treatises. 

47In particular, see Falsifiers of History (A Historical Survey) 42-43 (Moscow 
1948), and the leading editorial, ‘‘O Mezhdunarodnoi Organizatsii Bezopasnosti’’ (On 
the International Security Organization), Voina i Rabochii Klass, Oct. 15, 1944, No. 20. 


EDITORIAL COMMENT 


ROBERTO AGO’S THEORY OF A “SPONTANEOUS” INTERNATIONAL LAW 


Professor Roberto Ago, a leading Italian scholar of international law, 
the excellent editor of Comunicazioni e Studi, a member of the United Na- 
tions International Law Commission, has elaborated a critique of legal 
positivism which has led him to his theory of ‘‘spontaneous’’ law. He 
wants to impress upon us the necessity of distinguishing, within the law 
actually in foree, between ‘‘positive’’ law—law owing its origin to a 
certain ‘‘source,’’ created historically by certain authorities in a prescribed 
and ‘‘spontaneous’’ law, which is also law actually in foree, 


procedure 
but not so created. This spontaneous law must be discovered by an in- 
ductive method, and to formulate it is the task of the science of law. 
Naturally, this is a problem of the general theory of all law. But as Ago 
takes customary law as his main type of ‘‘spontaneous”’ law, this distine- 
tion would be of particular importance in the law of nations, as all general 
international law is customary and therefore, for the author, ‘‘spontaneous’”’ 
law. 

Ago’s theory was first developed in a small book.’ The importance 
which the author gives to his theory can be seen from the fact that he has 
presented it in a more elaborate form in the principal Western languages.’ 
Ago obviously presents this theory as a new and original one; but it was 
first developed by Mario Giuliano and then taken over with a few minor 
changes by Ago.* Now, si duo faciunt idem, non est idem. The same 
theory has a completely different standing in Giuliano and in Ago. Mario 
Giuliano is not only an adherent of the ‘‘realist school,’’ but also a theoret- 
ical Marxist and politically pro-Communist, whereas Ago is not. Giuliano 
stands on the Marxist philosophy of historical materialism ; for him all law, 
and not only the ‘‘spontaneous’’ law of Ago, is merely an ideological 
superstructure of the economic conditions of a certain society at a given 
time. 

Prima facie, Ago’s theory gives the impression of an attack on legal 

1 Roberto Ago, Scienza Giuridica e il Diritto Internazionale (Milan, 1950). 

2 Ago, Diritto Positivo e Diritto Internazionale, originally published in ‘‘Comuni- 
eazioni e Studi,’’ Vol. VII, pp. 33-86 (Milan, 1955). He lectured on this subject in 
French at the Hague Academy of International Law in 1955 and his lectures have been 
published in the Recueil des Cours. For a version in German, cf. 6 Archiv des Vélker- 
rechts 257-307 (August, 1957). For a version in English, see his article ‘‘ Positive 
Law and International Law,’’ 51 A.J.I.L. 691 (1957). 

3See Angelo Piero Sereni’s critique, ‘‘Dottrine Italiane di Diritto Internazionale,’’ 
in Seritti di Diritto Internazionale in onore di T. Perassi, Vol. II, pp. 281-300, par 
ticularly at pp. 285-289. 
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positivism, so fashionable since the end of the second World War, be it by 
the adherents of a naked sociologism (law as a fact) or by the adherents 
of natural law. But Ago tells us that he does not want to attack positivism 
as such. He fully recognizes the great merits of legal positivism, namely, 
to have the law separated from mere aspirations and subjective expressions 
of ideal exigencies of justice. He starts his investigations from a seman- 
tic angle. He believes that the trouble with ‘‘positive’’ law is the ambi- 
fruity of language which prevents clarity of thinking. 

He gives an elaborate historical study of the meanings of the term 
‘*nositive law’’ since the creation of this term in the Middle Ages. This 


term means etymologically ‘‘jus positum’’ and, according to Ago, has been 
so understood from the beginning, namely, as the law established by a 
special authority and created by a procedure prescribed by legal norms; 


stemming, therefore, from a formal ‘‘source,’’ from what Italian doctrine 


calls ‘‘normative facts.’’* In this sense, he states, the term was used by 
international law doctrine of the seventeenth and eighteenth centuries. 
The legal positivism of the nineteenth century, he continues, rejected 
natural law, restricted law to positive law, but did not change the mean- 
ing of the term. At the same time it was asserted that only the sovereign 
state can create law. In the further development, ‘‘positive’’ law was 
identified with the ‘‘law in foree.’’ Hence, it is argued, for positivism 
law is not a phenomenon distinguished by certain characteristics of its own, 
but simply everything posited by a certain authority in a certain prescribed 
procedure. Thus only the ‘‘posited,’’ enacted, law remained. But ‘‘spon- 
taneous’’ law, which is of spontaneous creation, neither posited nor willed, 
is also an integral part of the law. The untenability of positivism, 
the author asserts, was brought into the open by Perassi’s ‘‘first norm’’ 
basic norm’’: here it is admitted that the most basic norms 
are not ‘‘posited,’’ and hence not ‘‘positive’’ law. The present confusion 


and Kelsen’s 


as to ‘‘positive’’ law, the author holds, stems from overlooking the fact that 
in all legal orders there is a whole category of legal norms which do not owe c 


their origin to a certain ‘‘source,’’ which are not posited, but ‘‘spontaneous ”’ 
law. To the latter belongs customary law, of particular importance in 
international law. 


The author proposes, therefore, either to use the term ‘‘positive’’ law t 
in the sense of all ‘‘law actually in force’’—then, another name must be I 
found to designate the enacted law—or to restrict the term ‘‘positive’’ to 0 
its etymological sense of ‘‘posited’’—in the latter case ‘‘positive’’ law is P 


not identical with the law in force. While Ago’s writings are always 


interesting and full of learning, it is clearly impossible to accept the author’s : 

theory. Vv 
First of all, from a purely practical point of view, this writer cannot 

see the slightest difference, as far as customary international law is con- - 


4 Fatti normativi. 
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cerned, between Ago’s ‘‘spontaneous’’ law and the manner in which the 
courts and doctrine handle this problem.’ But Ago’s theory is also 
theoretically wholly unacceptable. First we must question Ago’s histor- 
ical investigation as to the term ‘‘positive law.’’ Certainly mistakes 
have been made, but we seriously question Ago’s identification of ‘‘posi- 
tive’’ with ‘‘enacted’’ law in his sense. If we also do a bit of semantics, 
it is clear that the term ‘‘positive’’ has many meanings, eé.g., as the antith- 
esis of negative or of relative. But in the realm of law, the term, from 
the earliest times of Occidental culture, has been understood as the antith- 
esis of ‘‘natural.’’ Thus in classical Greece the distinction was between 
the law by nature (gide dixavwov) and by enactment (vduw dixaov). Only the 
alleged existence of a ‘‘natural’’ law has brought forward the term ‘‘ posi- 
tive’’ law. That was so in the classic Catholic natural law of the Scho- 
lastic and the Spanish Neo-Scholastic® period as well as in the naive 
positivism of the nineteenth century. Thus, St. Thomas of Aquinas con- 
trasts the ‘‘natural law’’ which for him is “‘ participatio creaturae hwmanae 
in lege aeterna,’’ and which can, contrary to the revealed jus divinum, be 
‘recta ratio,’’ with the jus humanum. At all times the 


found by the 
term ‘‘positive law’’ was not restricted to enacted law, but to man-made 
law. It is exactly in this sense that the term was used by earliest writers.’ 
Thus 
man-made law in contrast to natural law; and that is the meaning today.*® 


‘*positive’’ law means from the earliest times not just enacted, but 


Law is positive law, not because it has been posited by a certain authority, 
but because it is man-made. Legal positivism, as Ago fully recognizes, 
is by no means necessarily tied up with philosophical positivism. Legal 
positivism can very well recognize religious and ethical values as being 
hierarchically superior to legal norms; what legal positivism states is 
only that these higher norms are not law; and that is conceded now by so 
orthodox a neo-Thomist as the Belgian, Jean Dabin. 

Exactly because ‘‘positive’’ law has always meant man-made, in ¢on- 
trast to natural law, the problem is not one of the ‘‘sources’’ of law. 
Speaking semantically, we have the impression that Ago is a victim of the 


5See this writer’s study, ‘‘The Nature of Customary International Law,’’ 47 
A.J.I.L. 662 (1953). 

6 Francisco a Vitoria, who uses the term ‘‘ jus gentium’’ in the Roman sense and in 
the sense of later international law, says that the jus gentiwm is different from natural 
law. Francisco Suérez, who, first, uses the term ‘‘ jus gentium’’ in the modern sense 
of international law, wrote unambiguously: ‘‘ jus gentium simpliciter esse humanum ac 
positivum.’’ De legibus, lib. II, cap. XIX. 

7 Ago himself quotes the definition of Damaso (1215): ‘‘jus positivum, expositum 
ab homine,’’ and of Abelard: positive law is ‘‘quod ab hominibus institutum est.’’ 
In both cases the term is used in contrast to natural law. In his discussion ‘‘De Indis’’ 
Vitoria writes that ‘‘ paganism takes away neither natural, nor positive human law.’’ 

8‘*Law is always positive law, and its positivity lies in the fact that it is created 
and annulled by acts of human beings.’’ H. Kelsen, General Theory of Law and State 
114 (1945). 
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term ‘‘source.’’ Kelsen has often warned that the term ‘‘sources of the 
law’’ is a figurative and highly ambiguous expression ® which should be 
dropped as a legal technical term. Law is a normative order which regu- 
lates its own creation. The metaphorical term ‘‘sources of the law’’ means 
theoretically the procedures regulated by the legal norms which prescribe 
the methods of creating legal norms.’® One of these procedures regulated 
by these norms is the creation of customary law. We can hardly under- 
stand Ago’s dictum that legal positivism has restricted positive law to 
enacted law and has excluded customary (his ‘‘spontaneous’’) law. Who 
are the international lawyers who have excluded customary from positive 
international law? There is no real basis for Ago’s dictum and his eri- 
tique seems to be mere shadow-boxing. 

Positive law does not merely consist of enacted law, created by certain 
special law-making authorities in a certain prescribed procedure. Custom, 
too, is a well-recognized procedure for creating positive law. Positive 
law can be created consciously by special law-making organs, but it can 
also be created by custom; and where, as in primitive international law, 
no special law-creating organs exist, it can only be created in this way. 
The same is true of any primitive municipal legal order. Were the 
not positive law? True, the procedure of custom 


‘fcoutumes de France 
is a decentralized procedure; but so is the procedure of treaty-created 
particular international law, for the simple reason that primitive inter- 
national law is characterized by a high degree of decentralization. The 
creators of customary international law are, partly at least, at the same 
time those who are subject to these norms; but the same is true with re- 
gard to treaty-created norms. It is true that enacted and treaty-created 
law is ereated consciously, and customary law may be created uncon- 
sciously. But it is positive international law which prescribes the pro 
cedure by which customary international law can be created (usage plus 
opinio juris); the latter is the product of a legally prescribed procedure 
and must be sharply distinguished from norms of international morality 
or from conventional norms of ‘‘courtoisie internationale.’’ 

From the point of view of a general theory of law, Ago’s attitude of 
distinguishing merely between enacted and customary (‘‘spontaneous’’ 
law erroneously restricts the law to general abstract norms. But the 
‘whole law in force’’ consists also of individual concrete norms, created 
by judicial and administrative decisions, by contract (‘‘la loi entre les 
parties’’ of the Code Napoleon), by international treaties. Enactment, 
custom, judicial and administrative decisions, contracts, treaties, are al! 
for the creation of law, regulated by corresponding legal norms. If it were 
true, as Ago asserts, that customary (his ‘‘spontaneous’’) law is excluded 
from ‘‘positive’’ law, then the United Kingdom would have no positive 

9 Op. cit. note 8, p. 131. 

10 See, e.g., A. Verdross, Vélkerrecht 118 (3rd ed., Vienna, 1955). 
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constitutional law and even the ‘‘positive,’’ 1.e., enacted law would have 
its ‘‘raison d’étre’’ in non-positive, 7.e., ‘‘spontaneous’’ law. Have the 
countries of the common law no positive law? Now, the common law is 
unwritten, customary law,"’ but the law-making function of the courts is 
a procedure for creating law prescribed by corresponding norms. If Ago 
were right, the United Kingdom, with no written Constitution and the 
‘ease law’’ of the common law, based on precedents and the rule of stare 
decisis, would have no positive law at all, except the Acts of Parliament, 
standing like a lonely flower of positive law in a desert of ‘‘spontaneous’’ 
law. It seems clear that the author is not familiar with the common law 
system. 

Customary law, like enacted law, is positive law, the creation of which is 
regulated by legal norms. This is fully recognized today, and has always 
been recognized. The distinction between jus scriptum and jus non 
scriptum, is a distinction within positive law.’** Ago is entirely right that 
the problem of the ‘‘sources’’ of the law—that is, correctly stated, of the 
law-regulated procedures for the creation of legal norms, including custom 

has nothing to do with the philosophical problem of the ‘‘ foundation 
That is why it is inadmissible to quote Kelsen’s ‘‘basie norm’’ 
‘spontaneous’’ law. The ‘‘basic norm’’ is not a rule of 


of law. 
in favor of Ago’s 
positive law, but only the presupposition for the validity of the whole legal 
order. The basic norm is the recognition by critical positivism that posi- 
tivism has its limits. Such presupposition is just as necessary in a system 
of natural law. If rules can be deduced from nature, be it physical or 
human, it is further necessary, in order to explain why they are binding, 
to presuppose here also a norm according to which men ought to obey 


‘ 


the dictates of nature.'* 

Ago’s dictum that for legal positivism the law is nothing but the pro- 
duct of a certain authority which has no characteristics of its own, is 
equally untenable. On the one hand, there is the revolutionary creation 
of positive law; on the other hand, not everything created by a certain 
competent authority in a certain prescribed procedure constitutes legal 
norms; that depends on the essence of law: ‘‘a rule is a legal norm, be- 
cause it provides for a sanction.’’** Statutes, like treaties, often contain 


11‘*The rules of case law are the by-product of the continuous process of judicial 
settlement of particular controversies. The latter rules are not contained in official 
text form.’’ John Hanna, ‘‘The role of precedent in judicial decision,’’ Villanova 
Law Review, April, 1957, pp. 367-384, at p. 380. 

12 Abelard, defining positive as man-made law, distinguishes within positive law 
written and unwritten positive law. Sudrez, defining jus gentium as positive, man-made 
law, states at the same time that it is a law ‘‘quae magis traditione et consuetudine 
quam constitutione aliqua introductum est’’: it is positive law, although primarily 
**non secriptum,’’ but ‘‘ab usu.’’ De legibus, lib. III. cap. 2, no. 6. 

13H. Kelsen, What is Justice? 258 (Berkeley, 1957); reviewed in 51 A.J.I.L. 830 
(1957). 14 Kelsen, op. cit. note 8, p. 45. 
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expressions such as diplomatic phrases, political theories, mere exhorta- 
tions and so on, which do not constitute legal norms. On the other hand, 
even a rule intended as a rule of law is not a legal norm if no sanction is 
provided, for instance, with regard to the duties of a supreme organ. 
Such duties are moral, not legal, duties. Now, from all that, one may de- 
duce with Verdross that positive law is not a closed autonomous body, 
but anchored in ethics; but one can hardly deduce with Ago that such 
non-legal norms are ‘‘spontaneous’’ law. Finally, even a legal rule, created 
by the competent authority in a prescribed procedure and providing for a 
sanction, is not a legal norm if it is not ‘‘by and large effective.’’ Mere 
paper rules are not legal norms. 

A further point, unacceptable in Ago’s theory, is the author’s state- 
ment that customary law is not created at all, has no ‘‘source.’’ Customary 
norms, the author holds, arise in the conscience of the members of a com- 


‘ ‘ 


munity; but this conscience is not their ‘‘source,’’ but only their ‘‘seat.”’ 
This is a typical pseudo-natural law construction of customary law as it 
has often been presented under varying names: customary law is not 
‘‘made,’’ but pre-existing; there is no procedure of creation, but only 
‘*“pnroof,’’ ‘‘evidence,’’ ‘‘la constatation’’ of a pre-existing, not man-made, 
rule of law. To this type of construction belongs the ‘‘ Volksgeist’’ of 
German historical jurisprudence, the ‘‘solidarité sociale’’ of L. Duguit, 
the ‘‘biological necessity’’ of G. Seelle, the realist-Marxist version in Mario 
Giuliano, Barile’s ‘‘rilevazione’’ of customary international law. 

In close connection with this pseudo-natural-law contruction is Ago’s 
unacceptable teaching that the formulation of customary international 
law is the task of the science of law, exactly as Leon Duguit stated of his 
‘‘droit objectif’’ that ‘‘the man feels it and the scholar formulates it.’’*™ 
Now, it is well settled that the science of law is not an organ of the crea- 
tion of law. It can and should help the judge and the legislator by its 
scientific work ; it can historically and theoretically be of great importance 
to the development and interpretation of the law, but it is most certainly 
not a law-creating organ; its authority is not legally binding, although, 
by the intrinsic reasonableness of its findings, its authority may, to use 
the common-law term, be persuasive. That the science of law, to speak 
in this metaphorical term, is not a source of positive international law, 
whereas customary law, of course, is such source, is also clearly expressed 
in Article 38 of the Statute of the International Court of Justice. 

Apart from the historical and theoretical errors, Ago’s theory of an 
ill-defined ‘‘spontaneous’’ law, to be formulated by the science of law, 
leads also to the danger—and that is Sereni’s basic criticism '*—of blur- 
ring the dividing line between law and non-law, to identify law with the 

15 L, Duguit, L’Etat, le droit objectif et la loi 16 (1901). 

16 Op. cit. note 3 above. 
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fait accompli; for, in order to end this critique with a bit of semanties, 
what is ‘‘spontaneous’’? ** 
Joser L. Kunz 


THE GENERAL PRINCIPLES OF LAW 


The interest of practical men is being awakened in determining what 
have been called the ‘‘general principles of law.’’ Rudolf B. Schlesinger 
has recently called the attention of readers of the JoURNAL to initiation 
by the Cornell Law School of a program designed to discover the general 
principles of law.t Scholars from other lands will be brought to Ithaca 
to participate in a communal effort to compare their legal systems in an 
effort to find common values. Philip C. Jessup has taken practical steps 
in his Transnational Law? to find the common principles, which William 
G. Rice prefers to call ‘‘world common law.’’* These men and others 
like them are saying that the time has arrived to put clarity into Article 
38 of the Statute of the International Court of Justice and similar articles 
in municipal codes authorizing tribunals to apply in settlement of disputes 
the general principles of law recognized by civilized nations. 

The International Association of Legal Science directed its annual col- 
loques for 1957 to establishment of the general principles of law under- 
lying the concept ‘‘rule of law’’ as it is understood in the West and in the 
Orient.4 These Chicago colloques gathered scholars from many lands to 
discuss fundamentals. A second session will be held in Warsaw in Sep- 
tember, 1958, to proceed with a consideration of the concept of rule of 
law in Eastern European countries. Law professors from some of these 
were present at the Chicago colloques, and the delegate from the U.S.S.R. 
declared that in drafting the new Soviet codes there would be a borrowing 
from the tradition of the West, although no acceptance of Western legal 
philosophy. 

An International Faculty of Comparative Law will assemble for the 
first time in the University of Luxembourg in the summer of 1958, under 
the direction of a distinguished board of governors and Dean Felipe 
de Sola Cafiizares, to begin methodical comparison of the great legal systems 
of the contemporary world in search of common values, not only in histor- 

17 According to Funk and Wagnalls’ New Standard Dictionary of the English lan 
guage (New York, 1956, p. 2349), ‘‘spontaneous’’ may mean many, even contrary 
things: ‘‘ Automatic, instinctive, involuntary, voluntary, willing. Voluntary and in 
voluntary are both partial synonyms of spontaneous.’’ 

1See Rudolf B. Schlesinger, ‘‘ Research on the General Principles of Law Recog- 
nized by Civilized Nations,’’ 51 A.J.I.L. 734 (1957). 

2See Philip C. Jessup, Transnational Law (1956). 

8See William G. Rice, review of Jessup, Transnational Law, 10 Journal of Legal 
Education 122 at 128 (1957). 

4A note on the conclusions of the colloques will appear in 6 American Journal of 
Comparative Law, Number 4 (1958). 
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ical development and legal philosophy but in the substantive details of 
the law.’ To facilitate the process, courses will be conducted jointly by 
scholars native to the systems under discussion and by experts on the sys- 
tems from outside. In addition, attention will be directed to the new 
supra-national organizations in which general principles of law are being 
applied, the first such organization to be studied being the Coal and Steel 
Community. In later years other such organizations will be examined. 

To those who work in comparative law it has been increasingly clear 
that differences between common and civil law systems have been ex- 
aggerated, at least as those systems have evolved in mid-twentieth century. 
Common values have been found to exist, although discovery often re- 
quires comparison of complete social systems and not simply apparently 
comparable rules of contracts or torts. Until very recently it has been 
customary also to draw sharp distinction between the Western systems 
and those which derive their inspiration in Islamic and Hindu religious 
concepts. Yet, even these systems were found in the Chicago colloques to be 
fostering values with which the newly received Western systems can 
synthesize. Constitutional bills of rights in the new constitutions of India 
and Japan were shown to derive their inspiration from the French Declara- 
tion of the Rights of Man and the American Declaration of Independence 
and to be presently subject to interpretation by supreme courts trying 
to establish acceptable balance between the requirements of a civilized 
community as Asians understand them and the rights of the individual. 

The Soviet system of law is currently facing a growing internal demand 
for reform. Not only do Soviet lawyers find their legal system as it 
developed under Stalin inadequate to the demands of man in modern 
Soviet society, but Eastern European lawyers in the neighboring countries 
within the Soviet orbit find reception of Soviet law to the total exclusion 
of traditional Western concepts of human rights intolerable. The Poles 
have led the way in demanding at least a partial return to the legal tradi- 
tions created by the French Revolution, although they seek to retain what 
they conceive to be the economic gains of a socialist-oriented economy. 
Even the Rumanians, who have controlled themselves with greater re- 
straint than their neighbors to the north and west, prefer to talk of the 
‘*inspiration’’ of Soviet law rather than of its ‘‘reception.’” The Hun- 
garians have been in open rebellion. 

The ferment among men who profess themselves socialist and friends 
of the U.S.S.R. has had its repereussion upon Soviet law professors. Some 
of these are arguing for the first time that impending Soviet legal reform 

5 See Faculté Internationale de Droit Comparé du Centre International d’Etudes 
Universitaires, Plan d’Etudes, Session d’Eté, 1958, available at the Secretariat, Boule- 
vard Royal, 14*, Luxembourg. 

6 See Harold J. Berman, ‘‘Soviet Law Reform—Dateline Moscow 1957,’’ 66 Yal 
Law Journal 1191 (1957). 
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should borrow from the experience of the states of Eastern Europe and 
provide for such desiderata as the right to counsel in the preliminary in- 
vestigation prior to trial, since this has been found acceptable in all other 
Eastern European states.’ In this process there may be emerging a bridge 
over which general principles can travel from West to East. 

Efforts to define general principles seem to Professor Schlesinger to 
have been more successful to date in the field of public law than in private 
law. Certainly the experience of the United Nations bears him out. 
There is only now emerging some agreement on principles of commercial 
arbitration, and most other private-law matters remain in the stage of 
preparatory studies. Yet agreement has been reached on a Universal 
Declaration of Human Rights, althought extension of its generalizations 
to an enforcible Covenant has been more difficult of accomplishment. 
Skeptics may say that all nations are prepared to join in unenforcible 
declarations of good intention based upon principles revered by the Greeks 
and restated at intervals in succeeding centuries, the more so since they 
are now found to have been revered also by the even more ancient Chinese 
and Hindu philosophers. The difficulties come when the same nations are 
asked to approve words to which they may subsequently be held in inter- 
national assemblies and tribunals. At that point the determination of 
general principles breaks down. 

Asians are sometimes wont to point the finger of blame at Western 
states without realizing that there has been real fear among some Western 
peoples that enunciation of social rights in the proposed Covenant could 
forfeit respect for law when peoples learn subsequently and inevitably 
that a ‘‘right to work’’ cannot be enforced by enactment of law or judg- 
ment of a court, but that it depends for its realization upon a healthy 
economy. There are also those who fear that creation of ostensibly 
enforcible social rights might provide propaganda slogans for a type of 
economic organization similar to that adopted in the U.S.S.R., and those 
people for whom such slogans have greatest appeal lack sufficient informa- 
tion on the Soviet experience to appreciate that planning of the economy 
has not cured all of society’s ills and has even created some new ills of 
its own, threatening the existence of political rights, as Stalin’s detractors 
in his own country have been wont to explain since his death. 

The Chicago colloques of the International Association of Legal Science 
have again emphasized that there can be wide agreement on public law 
fundamentals of the general principles of law. As between the common 
and civil law systems there has already been extensive intermingling of 
concepts. The natural evolution of the underlying philosophy of the 
American Declaration of Independence has imbued American public law 

7™See V. N. Sukhodrev, ‘‘Concerning Draft Principles of Criminal Trial Procedure 


in the U.S.S.R. and Union Republies,’’ Sovetskoe Gosudarstvo i Pravo, No. 3 (1957), 
p. 85; English translation in 9 Current Digest of the Soviet Press 16 (1957). 
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with many of the fundamental concepts of natural law which underlie 
the thinking of the civilians. Even the English system, which developed 
its protection of the individual through procedural means rather than in 
implementation of human rights concepts, has reached a stage which out- 
siders find offers equivalent values. There appears to be essentially no 
difference in practice between the two great Western legal systems on 
the rights of the individual against the state. 

Islamic, Hindu and Chinese cultures show elements of similar acceptance 
of fundamental human rights, according to those who spoke at Chicago 
as representatives of these systems. Yet it was admitted that these ancient 
systems were so rooted in the philosophies of their times that, as these 
philosophies lost hold over the minds of people with the intrusion of the 
industrial age, the statesmen and jurists of the countries which are heirs 
to the ancient systems grasped at Western legal systems to survive in 
international competition, and in the process the old cultures have some- 
times been lost in the headlong effort to keep pace with the West. Today, 
with awakened nationalistic enthusiasms, there have been efforts to restore 
to the legal systems of Asia some of the values of the vanishing past. This 
has brought conflict, but the Asians now anticipate synthesis on public 
law matters. 

In the light of the experience of the Chicago colloques the major test of 
the possibility of synthesis among mature legal systems is probably not to 
come with the further mingling of common and civil law principles, nor 
even with the emergence of the independent countries of Asia, but rather 
in the meeting of the Soviet-type systems with those which have emerged in 
the rest of the world. Western scholars have considered the Soviet system 
original and autonomous because of the character of the Soviet economy. 
Baron Nolde thought the Soviet system to be set apart from that of the West 
because it is more economic than legal; because its laws and institutions 
are founded on collectivist doctrine.* Professor René David has set apart 
the Soviet system because of its socialist structure, which to him is essen- 
tially an economic order carried forward into the political, social and moral 
order.’ Conflict has seemed, therefore, to these men to lie in store in the 
different economic systems, and it is this idea which has underlain 
UNESCO’s efforts to find a basis for co-operation between differing 
economic systems.’° 

Emergence of the welfare state, in both the common-law and civil-law 
worlds and in Asia as well, suggests that the sharp difference between 
Western and Soviet-type legal systems is no longer found to be spawned 
by differing types of economies but in something deeper. This possibility 

8 See 1 Arminjon, Nolde et Wolf, Traité de Droit Comparé 51 (1950). 

9 See René David, Traité élémentaire de Droit Civil Comparé 224 (1950). 

10 For an account of the UNESCO programs, see John N. Hazard, ‘‘ Legal Research 
on ‘ Peaceful Coexistence,’ ’’ 51 A.J.I.L. 63 (1957). 
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has already been noted by Wolfgang Friedmann, who has been close to the 
emerging welfare-state concept in England and in parts of the Common- 
wealth. He attributes paralysis in effective collaboration between the 
U.S.S.R. and other Members of the United Nations to absence of a com- 
munity of social values." By this he means not an absence of similarity 
in economic systems but an absence of community of thinking on the 
desirable relationship between the individual and the state, on the goal of 
social organization. 

There is evident in Marxist literature, and in the interpretations of it 
by Soviet authors, constant avowal of the primacy of interests of the 
individual as the ultimate goal of Soviet social organization. There is 
no profession of reverence of the state in the Hegelian sense; no stato etico 
for a Soviet scholar. The absence of community of thinking between 
Western and Soviet political philosophers lies not in the ultimate goal, 
apparently, if one can accept public expressions of motivation. The 
absence of community of thinking appears to lie in something far less 
easy to grasp, for Soviet law professors are currently espousing concepts 
of law and legal procedure which have as their aim protection of the 
individual against arbitrary acts of state officials. As has been indicated, 
they say that they are preparing to borrow from the West in an effort to 
improve their criminal code and code of criminal procedure. They profess 
to find nothing incompatible with their system in the carefully developed 
Western procedures to make certain that only the guilty are punished 
and that individual judges may not devise their own definitions of crime 
for each individual case before them. 

In spite of these bold aspirations of Soviet law professors, the new codes 
have not appeared. The professors seem to have been thwarted in their 
efforts to introduce principles favoring the individual. For twenty 
years the professors have been proposing liberalizing reforms, but the 
drafts sent forward by them have been torn to pieces in committees of the 
Supreme Soviet or ignored on the desks of those whose final consent must 
be obtained. It may be that the reason for delay lies in the fact that in 
the Soviet hierarchy the lawyers stand on the technical level, one step 
below the policy-makers. In consequence, the lawyers cannot win accept- 
ance of their drafts unless they can convince policy-makers at the top 
of the Communist Party that the proposed changes will create no Trojan 
horse with which to subvert the state. It may be exceptionally difficult 
to convince the policy-makers because they are too busy to study detail, 
or perhaps because, as men without training in law, they simply lack the 
capacity to understand the subject. 

It may also be that Soviet draftsmen have been thwarted in their effort 
to revise the codes because their policy-making superiors see in the pro- 
posals a strengthening of the adversary procedure, and in this strengthen- 


11See W. Friedmann, Legal Theory 357 (1949). 
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ing, a fundamental challenge to the leadership itself. It is firm Soviet 
dogma that Marxist historical analysis has created a science of social de- 
velopment which the general public cannot hope to understand and em 
ploy in its own salvation. In brief, there is held to be a fundamental 
truth emerging from Marxist analysis which is beyond challenge by the 
public, at least in its present stage of education and understanding. In 
application of this principle the Soviet Constitution permits the functioning 
of only a single political party, and even within that party there is per- 
mitted no division into factions, with the result that a limited few are 
left without effective challenge in their determination of policy appropri- 
ate to the general welfare of the moment. 

If a Western-trained lawyer with unbounded confidence in the effective- 
ness of the adversary procedure, not only for determining what happened 
at the time of a murder but also for determining what policy may be 
appropriate for the conduct of government, turns his attention to the 
Soviet system, he will be startled by the fervor with which the Soviet con- 
cept of leadership is held, not only by those who lead but by many of those 
who are led. The leader is not considered to be an executive for a people 
which has expressed its choice of policies after full debate invigorated by 
the existence of separate parties, or separate factions in those areas wher 
history has created but a single effective party. The Soviet leader is 
conceived as being the enunciator to the people of policies which he and 
his colleagues think beneficial out of long study of Marxism and Soviet 
development. 

It seems likely that it is this difference in attitude toward the relation- 
ship between the leaders and their public that has set apart the Soviet 
system from that of the West, and not the existence of different economies. 
There are welfare states in the West and in Asia which consider themselves 
socialist, yet they maintain their faith in the people as the source of policy 
If there is to be definition of general principles in the public law field, it 
is possible that the synthesis will be relatively easy on details of law and 
procedure, for the Soviet lawyers have fully indicated their interest in 
Western means of controlling arbitrary officials. The rock on which the 
ship is likely to founder is the sharp contrast in concept of the role of 
the supreme executive, for really different views on this subject pervade 
each system of law. Here is the fundamental impediment to any formu- 
lation of general principles of law recognized by civilized nations. 


JoHN N. Hazarp 


HOWjHIGH IS THE SKY? 


International lawyers will be put to it to decide in the light of the two 
Sputniks what has become of the well-established rule of international 
law, proclaimed many years ago by Blackstone, that the territory of 4 
state extends usque ad coelum. The rule was, indeed, more or less academi 
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in character until the beginning of the twentieth century, when the con- 
trolled flights of airplanes came to challenge the attention of jurists. 
Conflicting views were advanced, but with the outbreak of war in 1914, 
two of the neutral states took a firm stand in favor of sovereign control 
over the airspace above their territory, and with the close of the war the 
Aerial Navigation Convention of 1919 laid down the ad coelum rule, pro- 
claiming that ‘‘every Power has complete and exclusive sovereignty over 
the air space above its territory.’’ The rule of 1919 was repeated in the 
Convention on Commercial Aviation signed by the American States at 
the Conference at Havana in 1928, and again in the Convention on Inter- 
national Civil Aviation signed at Chicago in 1944, Article I of which pro- 
claims that ‘‘the contracting States recognize that every State has com- 
plete and exclusive sovereignty over the air space above its territory.”’ 

But what is the ‘‘airspace’’ above the territory of a state? Does 
it end where there is no longer sufficient ‘‘air’’ to support an air- 
plane (which appears to be some 30 miles, more or less, above the earth 


although in the year 1944 no airship had as yet risen to that height! 
Satellites circling the earth at heights above the atmosphere were still in 
the laboratory of the scientists. Now that the two Sputniks are flying in 
those upper spaces,* are they violating the ad coelum sovereignty of the 
states beneath them? Or are we to say that a violation would only take 
place if in the last stages of their flight they should descend into the air- 
space above a state and escape the fate of being burned out before they 
reach the surface of the earth, with resulting destruction to persons and 
property where they fell? 

The question was explored thoroughly at the annual meeting of the 
American Society of International Law in 1956; and the addresses then 
delivered presented the conflicting points of view in respect to control over 
sky space beyond the airspace immediately above the state. Professor 
John C. Cooper, leader of the panel, was of the opinion that there was no 
basis for claiming that international law, as expressed in the conventions 
of 1919 and 1944, was applicable to the higher areas beyond which in- 
strumentalities dependent upon the atmosphere for support could operate ; 
and he proposed that sovereignty extend to the height at which aircraft 
as now defined might operate, and that this area be described as ‘‘terri- 
torial space.’’ Above the ‘‘territorial space’’ there might be a ‘‘contigu- 
ous space,’’ extending upward to 300 miles, also subject to the sovereignty 
of the subjacent state, but through which there might be a right of transit 
for non-military flight instrumentalities when ascending or descending; 
and all outer space above the ‘‘contiguous space’’ would be free for the 
passage of instrumentalities without restriction. 

In opposition to this proposal Mr. P. K. Roy took the position that the 
word ‘‘airspace’’ in the Chicago Convention of 1944 might fairly be 


“As of the date on which this editorial was written.—Eb. 
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interpreted to extend to the limit of the atmosphere, at least 1500 miles, 
if an agreement could be reached upon that height, or possibly up to 
60,000 miles. He found no justification for the three areas suggested by 
Professor Cooper. Dr. Alex Meyer, on his part, was of the opinion that it 
was not possible to extend the sovereignty of states into the outer space, 
and doubtfully useful to establish a ‘‘contiguous area.’’ He did not think 
it possible to include in the term ‘‘aircraft’’ rockets and satellites which 
do not require support from the air. Miss Alberta Colclaser suggested 
that the term ‘‘airspace’’ in the conventions might still have application, 
inasmuch as the launching of a rocket or satellite would in many cases 
bring it over the airspace of another country. Mr. Arnold Knauth sug- 
gested ‘‘spacecraft’’ as a practical word for instrumentalities not de- 
pendent upon support from the air. Mr. Oscar Schachter felt that the 
fundamental objective in the matter was national security, but that it was 
premature to attempt to prescribe legal rules at this time. 

The wide diversity of views expressed at the annual meeting of the 
Society left it clear that the rule of international law stated in the Chicago 
Convention of 1944 could not be fairly interpreted to extend the sover- 
airspace’’ into the ‘‘outer space” 


eignty of the territorial state above the 
where rockets and satellites can be operated without such resistance from 
the atmosphere as to deflect them from their fixed course. In other 
words the sky, as understood by the traditional word coelum, simply does 
not go that high. 

What, then, of Sputnik I, flying at an altitude of some 560 miles, and 
Sputnik II, flying at a still higher altitude of some 930 miles? It would 
seem that as long as they keep to their orbits their mere passage through 
the outer space cannot be said to be in violation of international law, 
quite apart from the fact that the state over whose territory they pass is 
not in a position to stop them even if its sovereignty were being violated. 
It might be observed that the moon is not a good precedent, because it 
was already circling our globe when international law got started, apart 
from its worldwide services in the field of high romance. 

But conceding this much to satellites of the Sputnik type, it would 
seem that in their upward flight from a particular state and in their 
possible descent at the end of their flight questions of responsibility 
would unquestionably arise for the state whose mark they bear. If, as 
Miss Colelaser reminded us, the satellite must be launched through air- 
space that is subject to the sovereignty of the subjacent state, then if the 
area of the state launching it were small, the state would have to obtain 
the permission of neighboring states through whose airspace it must pass 
before it reaches the outer space beyond the airspace. Responsibility 
would also arise if there should be collision with aircraft traveling the 
same airspace. 
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In like manner responsibility on the part of the state launching the 
satellite would arise if by chance it should not be able to maintain its 
flight and in entering the atmosphere it should fail to burn out and should 
fall upon the territory of another state and injure persons and destroy 
property. Professor Quincy Wright raised the question of liability with- 
out fault; but it would seem that the fault was obvious, and he suggested 
that the principle of sic utere tuum would probably be applied. 

Numerous collateral questions arise. What if a rocket fired by a state 
were so contrived as to plant a flag on the moon, would it constitute valid 
title by prior occupation? The answer is clearly no, if we are to say 
that the Antarctic is incapable of ‘‘oeccupation’’ in the sense of an estab- 
lishment capable of maintaining itself by resources drawn from the local 
area. Suppose, if it is not too fantastic, that a satellite flying through 
the outer space were to be fitted with a telescopic camera capable of 
photographing military installations on the surface of the territory, 
would it be violating a right of the state beneath; or would the act be 
in the class of spying, which is not an offense between states, but merely 
a risk taken by the spy, who is punished if caught but a hero if not 
caught? But these and a dozen others are questions to be decided when we 
have first assured ourselves that the present rivalries between the leading 
makers of satellites and rockets can be brought under control so as to 
avoid mutual destruction. 

C. G. Fenwick 


NOTES AND COMMENTS 


AMSTERDAM SESSION OF L’INSTITUT DE DROIT INTERNATIONAL 


The 48th Session of the Institute of International Law was held in the 
charming and hospitable city of Amsterdam, from September 18 to 27, 
1957, under the presidency of Professor J. P. A. Francois of The Nether- 
lands. By its Statute the Institute is limited to 60 Members and 60 As- 
sociates. Prior to the session at Amsterdam, it included 58 Members, 51 
Associates and 7 Honorary Members. Seventy-seven persons participated 
in the session at Amsterdam, including Judge Charles De Visscher, Hon- 
orary President, and Professor Hans Kelsen, Honorary Member. At 
Amsterdam, only one candidate out of five—Honorable Hildebrando Ac- 
cioly of Brazil—obtained the majority requisite for election as a Member 
Nine new Associates were elected by the Institute as follows: Professors 
Josef L. Kunz (U.S8.), Julius Stone (Australia), Rodolfo De Nova (Italy 
Constantin Eustathiades (Greece), Werner Niederer (Switzerland), Rob- 
ert Y. Jennings (England), Hermann Mosler (Germany), Joseph Hamel 
(France) and Isaak Kisch (Netherlands). The fact that Professor Kunz 
received the largest number of ballots cast for any of the twelve candidates 
presented to fill nine vacancies reflects the judgment of his colleagues on 
the range and depth of his scholarship. 

Following the session of Amsterdam, the Institute includes 59 Members, 
59 Associates and 7 Honorary Members, coming from 35 countries, 15 of 
which are non-European. Of a total membership of 125, Europe provides 
97: France leads with 15 Members and Associates and is followed by Eng- 
land (11), Italy (9), Belgium (8), Germany (8), Switzerland (8) and 
Spain (6). Outside Europe, the United States has 10 Members and As- 
sociates? and the composition of the Institute includes one or more from 
Argentina, Australia, Brazil, Chile, China, Colombia, Egypt, Guatemala, 
Israel, Japan, Panama, Peru, Salvador and Venezuela. 

Not including the opening and closing sessions, two administrative ses- 
sions and thirteen working (plenary) sessions, lasting up to three hours 
each, were held at Amsterdam. The Institute takes its work seriously. 
In addition to the preparation of reports and draft resolutions and ex- 
changes of written comments thereon over a period of years prior to the 
session, several of the commissions met in Amsterdam a day or two before 
the session opened or during the session, when time was available outside 

1 Hans Kelsen (Honorary Member); Philip Marshall Brown, Edwin D. Dickinson, 
Green H. Hackworth, and Manley O. Hudson (Members) ; Charles G. Fenwick, Philip C. 


Jessup, Josef L. Kunz, Quincy Wright, and Herbert W. Briggs (Associates). Judge 
Hackworth and Professors Kelsen, Wright and Briggs attended the Amsterdam session. 
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the regular meeting hours. The regular working day involved seven or 
more hours of arduous discussion in French, and debate was conducted at 
the highest level of professional competence. 

With participants coming from more than a score of countries scattered 
over five continents and being trained in varying legal systems, it is not 
surprising that the adoption of a resolution of even a small number of 
articles is a matter of extreme difficulty. This is perhaps particularly 
true of resolutions attempting to restate rules of private international 
law. Since 1949 the Institute has had under consideration a draft on La 
commission, le courtage et le mandat commercial en Droit international 
privé. Many of the original members of the 18th Commission which was 
preparing this project died before it was completed and the addition of 
new members involved delay and modification of the proposals. At 
Amsterdam, the Institute devoted four lengthy sessions to this topic 

M. Max Gutzwiller (Switzerland), Rapporteur) without being able to 
reach agreement. In part, the divergencies centered on whether the In- 
stitute should deal with the subject of agency as understood in English 
law or with a narrower segment of the law governing contracts of purchase 
and sale by commissioners, as advocated by Continental jurists. After 
heated debate, the subject was recommitted to the 18th Commission for 
further study and report. 

On three subjects the Institute was able to adopt resolutions. The 
draft resolutions of the 10th Commission on the Distinction entre les 
eaux Territoriales et les eaux intériewres (M. Frede Castberg (Norway), 
Rapporteur) occupied the attention of the Institute during five lively 
sessions. The conclusion of the Rapporteur in a report of August 18, 
1953,? subsequent to the judgment of the International Court of Justice 
in the Anglo-Norwegian Fisheries Case,> that the external limits of a 
state’s internal waters need not necessarily coincide with the baselines 
from which its territorial sea was to be measured, had been so sharply 
challenged that at a meeting in Aix-en-Provence in 1954 the 10th Com- 
mission had decided to exclude from its draft resolutions any conclusions 
on this point.* This decision was in turn strongly criticized at Amsterdam 
on the ground that resolutions on the distinction between the territorial 
sea and internal waters would have little meaning unless the boundary line 
between them received legal definition. The Institute refused to adopt 
proposals to discuss the dividing line between the territorial sea and in- 
ternal waters, and contented itself with a truncated resolution on the dis- 
tinction between the legal régimes of the territorial sea and of internal 
waters. Although some Members and Associates, who deplored the failure 
of the Institute to deal with the important current question of the dividing 

245 Annuaire de 1’Institut de Droit International, Session d’Aix-en-Provence (1) 
72 (1954). 8 [1951] L.C.J. Rep. 116. 

#46 Annuaire de 1’Institut de Droit International, Session de Grenade 57 (1956). 
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line, voted for the final resolution,® the number of abstentions (33 voted for, 
none against, and 17 abstained) may be taken as a protest against the 
omission. 

The Institute, after several days of debate, adopted a resolution pre- 
sented by the 19th Commission (M. Wilhelm Wengler (Germany), Rap- 
porteur) on Recours judiciaire a instituer contre les décisions d’organes 
internationauz, by a vote of 39 to 0, with two abstentions. In a final rush 
of work, the Institute also approved part of the proposals of the 14th 
Commission (M. Georges Sauser-Hall (Switzerland), Rapporteur) on 
L’ Arbitrage en droit international privé. Consideration of a report of the 
23rd Commission (M. Georges S. Maridakis (Greece), Rapporteur) on 
Le renvoi en droit international privé was deferred, for lack of time, to a 
later session. The Institute is conscious of the need to improve the amount 
and quality of its contributions to the development of international law 
and was called upon by its President, M. Francois, not to suppress contro- 
versial points in order to win support for generalities accepted by all, but 
of problematic scientific value. The honored Secretary General of the 
Institute, Professor Hans Wehberg, works valiantly, with skill, patience 
and firmness, to improve the productive work of the Institute. He has per- 
formed an outstanding service, not only for the Institute but for interna- 
tional lawyers generally, in the publication, just prior to the Amsterdam 
session, of his definitive edition of the texts of resolutions adopted by the 
Institute from 1873 to 1956.° 

One of the most pleasing aspects of the Institute is the opportunity to 
spend ten days in close collaboration with the confréres de l’Institut in 
an atmosphere of courtesy, warm friendliness and dedication to the ad- 
vancement of international law. Nor were the social amenities neglected. 
The Institute was graciously received by Her Majesty Queen Juliana at an 
informal reception in her Summer Palace at Soestdijk. The Dutch Gov- 
ernment tendered a formal reception in the magnificent Rijksmuseum 
amidst Rembrandts and Vermeers. The City of Amsterdam and the Uni- 
versity of Amsterdam were hosts at a reception in a museum in which 
Van Gogh was the dominant note. An all-day Sunday excursion provided 
the opportunity to see the engineering feats accomplished in creating 
polders out of the Zuydersee. Most of the participants at the session were 
accompanied by their wives and a special program was arranged by their 
Dutch hostesses for their entertainment. Over 140 people were present 
at the formal banquet tendered by the Institute. 

The distinguished Swiss arbitrator, Professor Georges Sauser-Hall was 


5 The title had been changed to read: ‘‘La distinction entre le régime de la mer 
territoriale et celui des eaux intérieures.’’ 

6 Institut de Droit International, Tableau Général des Résolutions (1873-1956) 
(Publié par Hans Wehberg. Bale: Editions juridiques et sociologiques S.A., 1957, pp- 
xviii, 404). 
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elected President of the Institute at its closing session, and the next session 
will be held in Switzerland in 1959. 

An English translation by the undersigned of the two resolutions 
adopted at Amsterdam which deal with public international law’ is ap- 
pended in the Annex. The authentic French text will appear in Volume 
47 of the Annuaire de l’Institut de Droit International. 

HERBERT W. Briaas 


ANNEX 


RESOLUTIONS ADOPTED BY THE INSTITUTE OF INTERNATIONAL LAW AT ITS 
SESSION OF AMSTERDAM, SEPTEMBER 18-27, 1957 


I. The Distinction between the Régime of the Territorial Sea and the 
Régime of Internal Waters (10th Commission) 


The Institute of International Law. 

Desiring to see States facilitate international communications through 
the régime of their maritime waters, notably by abstaining from denying 
access to their internal waters to foreign commercial vessels save where 
in exceptional cases this denial of access is imposed by imperative reasons 
(des raisons impérieuses ) ; 

Declaring that it is consistent with the general practice of States to 
permit free access to ports and harbors by such vessels ; 

Recalling the Resolution of Stockholm (1928) on the régime of maritime 
vessels and their crews in foreign ports in time of peace; 

Adopts the following Resolution, the purpose of which is to set forth 
certain principles of public international law and to state certain practices 
relating to differences between the régime of the territorial sea and the 
régime governing internal waters, without prejudging in any way the 
effects which might result from an eventual regulation by treaty of the 
methods of delimitation of the maritime domain and its legal régime: 


I 


According to international law, the maritime spaces over which a State 
exercises its territorial competence include internal waters and the terri- 
torial sea. 

The rules of international law concerning these two parts differ from 
each other in certain relations. 


II 


Access and Passage. In the territorial sea, foreign vessels have a right 
of innocent passage, including the right of stopping or anchoring to the 


The revised text of the resolution adopted on ‘‘L’arbitrage en droit international 
privé’’ is not yet available. 
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extent that they are incidental to ordinary navigation or are rendered 
necessary by force majeure or by distress (danger). 

Subject to the rights of passage sanctioned either by usage or by treaty, 
a coastal State may deny access to its internal waters to foreign vessels 
except where they are in distress (en état de danger). 


Ill 


Power of Coercion. In its internal waters a State may exercise its 


power of coercion. In particular, it can make arrests or conduct investi- 
gations (des actes d’instruction) in accordance with its legislation. How- 
ever, according to widely accepted practice, the exercise of the power 
of coercion is not generally applied to foreign vessels in internal waters 
except with regard to acts committed on the vessel which are likely to 
disturb public order. 

A coastal State may not take any steps on board a foreign vessel 
passing through the territorial sea to arrest any person or to conduct any 
investigation except for a crime committed on board the vessel during its 
passage and only in the following cases: 


1) if the consequences of the crime extend beyond the vessel; 

2) if the crime is of a kind to disturb the public peace of the country or 
the good order of the territorial sea; 

3) if the assistance of the authorities has been requested by the captain 
of the vessel or by the consul of the State whose flag the vessel flies. 


A coastal State may not arrest or divert a foreign vessel passing through 
the territorial sea for the purpose of exercising civil jurisdiction. It 
may not levy execution against, or attach, such a vessel for the purpose 
of any civil proceedings except in respect of obligations assumed or liabili- 
ties incurred by the vessel for the purpose of, or during the course of, its 
passage through the waters of the coastal State. 

A foreign vessel lying in (se trouvant) the territorial sea after leaving 
internal waters is in the same juridical situation as if it were still in internal 
waters. The same shall apply to a vessel which lies in (stationne) the 
territorial sea without being forced to do so for navigational reasons. 


IV 


Judicial Competence. The coastal State may exercise its judicial compe- 
tence over delictual acts committed on board a vessel during its sojourn 
in the internal waters of that State. In civil matters, if the seizure of the 
vessel has taken place in accordance with the laws of the coastal State and 
of international conventions, civil proceedings may be instituted against 
the owner of the vessel even if the vessel and its conduct have given no 
occasion for the proceedings. 
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However, according to widely accepted practice, judicial competence 
is not exercised in penal matters with respect to acts committed on the 
vessel which are not of a kind to disturb public order. Nor, in general, 
is judicial competence exercised in matters of civil jurisdiction which 
relate to the internal order of the vessel. 

Vessels in inocent passage through the territorial sea are not, because of 
such passage, subject to the judicial competence of the coastal State. Ju- 
ridical acts performed on board a vessel in passage through the territorial 
sea are not, because of such passage, subject to the judicial competence of 
the coastal State. Infractions committed on board the vessel do not, as 
such, fall within the judicial competence of the coastal State. 

However, this competence can be exercised in cases of infraction of 
the police and navigation laws and regulations promulgated by a State. 
In every case, the infractions mentioned above under No. II!, 1, 2 and 
3, fall within the judicial competence of the State. 

(September 24, 1957) 


Il. Judicial Redress Against the Decisions of International 
Organs (19th Commission) 


The Institute of International Law, 

Considering that every international organ and every international 
organization has the duty to respect the law and to ensure that the law 
be respected by its agents and officials; that the same duty is ineumbent 
on States as members of such organs or organizations, 


I 


Is of the opinion that the opportunity and the possibilities of estab- 
lishing judicial redress against the decisions of international organs 
depend essentially on the nature, structure and powers of the organs 
or organizations under consideration. 

In eonsequence, the establishment (la réglementation) of this control, 
the means of redress which it implies and the effects which would fol- 
low therefrom do not appear realizable, in the present state of affairs, 
except through the conclusion of treaties or other instruments particu- 
larly suited to each organ or organization. 


IT 


Is of the opinion that judicial control of the decisions of international 
organs must have as its object the assurance of respect for rules of law 
which are binding on the organ or organization under consideration, 
notably : 
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a) general international law, 


b) the constitutional provisions applicable to that organ or organiza- 
tion and those which regulate the functioning of the international 


organ, 


ce) the rules established by that organ or organization whether they 
concern the States members, the agents and officials of the organ or 
organization, or private persons to the extent that their rights 


and interests are involved, 
d) the provisions of applicable treaties, 


e) any provision of internal law applicable to the juridical relations 


of that organ or organization. 


III 


1. As a minimum, expresses the wish that, for every particular de- 


cision of an international organ or organization which involves (qui 


met en cause) private rights or interests, there be provided appropriate 
procedures for settling by judicial or arbitral methods juridical dif- 
ferences which might arise from such a decision. 

2. Except for cases in which a special jurisdictional régime is pro- 
vided, {the Institute] is of the opinion that it is desirable that the Inter- 
national Court of Justice be called upon to decide as to grievances based 
upon the lack of competence or grave irregularities of procedure of judicial 
or arbitral organs charged with deciding the differences envisaged in the 
preceding paragraph. 


IV 


Draws the attention of draftsmen of treaty provisions or other instru- 
ments relative to the establishment of judicial control of the decisions of 
international organs particularly to the following points which they should 
bear in mind: 


a) the indication of States, international organs or organizations, col- 
lectivities or private persons to which means of redress would be 
available, 

b) the question who is to defend the validity of the decision attacked, 

¢) the need to establish methods for notifying member States, and 
other interested parties, of a pending action (du recours) and for 
determining their right to intervene, as well as the effects of a 
decision for those who have not been parties to the proceedings, 

d) the choice between a general clause and a clause limiting the cases 
in which redress should be available, 

e) the question whether and to what extent decisions involving the 

application of technical knowledge should be submitted to juris- 
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dictional review and the nature of the assistance which experts 
might be called upon to give in such cases, 

f) the question of the time limits for invoking measures of redress 
and the effect of such an invocation on the execution of the de- 
cision appealed from (whether or not it should be suspended), 

g¢) the determination of the juridical significance of the decision of 
the tribunal seized of the dispute (declaration of illegality, annul- 
ment, award of damages and interest, etc.), 

h) the degree to which the invocation of proceedings of redress should 
exclude any other jurisdictional review. 

(September 25, 1957) 


TOWARDS THE RULE OF LAW? 


The July, 1957, issue of this JouRNAL carries an article by the Editor- 
in-Chief, Professor Herbert W. Briggs,’ attacking the note of the State 
Department of January 11, 1957, which rejected a Swiss request for 
international arbitration or conciliation of the Interhandel controversy. 
Since publication of the article, Switzerland, by application dated October 
1, 1957, has instituted proceedings in this case before the International 
Court of Justice, and at least one of the arguments advanced by Pro- 
fessor Briggs—the claim that the United States was required to submit 
the Interhandel controversy to arbitration under the 1931 Arbitration 
and Conciliation Treaty with Switzerland—appears also in the applica- 
tion of Switzerland.? In fact, Professor Briggs’ article was cited by 
M. Petitpierre, Chief of the Swiss Federal Political Department (Foreign 
Office), in a statement to the Swiss Parliament (Conseil National) on 
October 1, 1957.8 

The article raises important questions of international law and de- 
serves a reply. Professor Briggs sets forth what he considers the views 


1**Towards the Rule of Law?’’, 51 A.J.I.L. 517 (1957). 

2General List, No. 34 (1957). See Hudson, The Thirty-Sixth Year of the World 
Court, 52 A.J.I.L. 4 (1958). Proceedings were held on a request of Switzerland, 
dated Oct. 3, 1957, for the indication of provisional measures. Following hearings 
on Oct. 12 and 14, the request was denied by an Order of the Court dated Oct. 24, 
1957, [1957] I.C.J. Rep. 105, but none of the points made by Professor Briggs be- 
came an issue in these proceedings. 

3‘“Nous ne sommes pas les seuls a étre étonnés de 1’attitude prise sur la question 
de l’arbitrage par le Gouvernement américain. Dans un article publié dans le 
‘American Journal of International Law’, importante revue américaine de droit 
international, le professeur Briggs, juriste éminent, reléve que le refus des Etats-Unis 
de soumettre 1’affaire Interhandel & une procédure d’arbitrage ou de conciliation 
est difficilement conciliable avee les principes proclamés par les Etats-Unis dans leurs 
relations internationales. Le professeur Briggs engage les Etats-Unis A renoncer a 
leurs réserves et A se soumettre A l’arbitrage de la Cour internationale de justice.’’ 
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of the Department of State in its note of January 11, 1957, and then 
endeavors to demolish them. It is submitted that in places the contents 
of the note have not been stated accurately and that, on an important 
point concerning the arbitration policy of the United States, Professor 
Briggs’ view of the law is not correct. 

The background of the Interhandel case and a summary of the notes 
of the two governments appear in Professor Briggs’ article (at 518 ff.). 
There is no need here to restate the facts. The Interhandel case (more 
generally known as the 7.4. Chemie case because this was plaintiff’s name 
until after World War II) is the biggest case in the Office of Alien Prop- 
erty, Department of Justice, and has been in the courts of the United States 
since 1948. Plaintiff is a Swiss holding company which was organized 
in 1928 by I. G. Farben of Germany and the vested property involved 
in the suit is some 93% of the stock of General Aniline & Film Corpora- 
tion. In accordance with the Congressional directive contained in the 
Trading with the Enemy Act, the United States Government for years 
has sought to sell the stock into private American ownership but has been 
unable to do so because of the pendency of this most extensively litigated 
lawsuit. After many years of unsuccessful litigation, the District Court, 
on August 3, 1956, entered its order upon the mandate of the Court of 
Appeals affirming the District Court’s dismissal, and ruled that plaintiff’s 
complaint stood dismissed. On August 9, 1956, the Swiss Government 
requested international arbitration or conciliation of the case. 

Summarizing his criticism of the note of the United States, Professor 
Briggs claims that the Department of State relies on three propositions: 
(a) “‘the thoroughly discredited proposition that a state may set up its 
constitution and laws as an excuse for failure to fulfill its international 
obligations’’; (b) the rule ‘‘that a dispute as to the interpretation or 
applicability of a treaty or as to whether it has been violated is a question 
within its [the United States} exclusive domestic jurisdiction’’; and (c 
the attempt ‘‘to extend retroactively the stultifying effect of its domestic 
jurisdiction reservation to the compulsory jurisdiction of the International 
Court of Justice.’’* But analysis of the State Department’s note, and 
of the memorandum attached thereto, shows that the Department did not 


4For details see the memorandum of the Department of State attached to its 
note of Jan. 11, 1957, 36 Dept. of State Bulletin 350, especially 351-352 (1957). 

5See 50 A.J.I.L. 438 (1956), and 51 ibid. 818 (1957). 

6 At p. 529. See also the introduction to the article (pp. 517-518), where Pro 
fessor Briggs lists the propositions which he contends the State Department ‘‘ comes 
close’’ to advocating. He maintains, inter alia, that the Department has advocated 
that ‘‘a state may set up its constitution and laws to provide an interpretation, 
binding upon the other party, of what it has agreed to by a treaty’’; that ‘‘the 
interpretation of a treaty is a question falling within the jurisdiction of a state’’; 
and that ‘‘whether or not a state has violated the provisions of a treaty is 4 
domestic question for purposes of a treaty providing for arbitration or conciliation.’’ 


Re 
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rely on the two propositions stated supra under (a) and (b). As to the 
proposition listed under (c), it is submitted that Professor Briggs has 
disregarded the traditional attitude of the United States concerning 
‘*domestice jurisdiction’’ exceptions. 

The difference of opinion between Switzerland and the United States 
in this matter revolves around the questions whether certain proceedings 
in Switzerland which cleared Interhandel of being a German-controlled 
company can have any effect upon the American property vested under 
the Trading with the Enemy Act and, generally, whether the Washington 
Accord of May 25, 1946," can have any application to that property. True, 
the State Department’s memorandum mentions the lack of authority of 
the American negotiators to make an accord which would affect rights to 
property in the United States vested as enemy property, and states that 
under the Constitution the disposition of such property is solely for Con- 
gress. But that fact was not relied upon as an ‘‘excuse for failing 
to fulfill an international obligation.’’ Rather, the statement served 
only to confirm a treaty interpretation previously and independently 
reached. After stating extensively (at pp. 352-353) that the proceedings 
in Switzerland were not even proceedings under the Washington Accord, 
the memorandum set forth numerous reasons (pp. 353-354) establishing, 
by reference to the text of the Washington Accord, its purpose, the record 
of its negotiation and its construction by the parties, that the Accord can 
have no application here. The history of the negotiations leading to the 
Accord was fully stated in the State Department’s memorandum: Only 
German assets in Switzerland were the concern of the negotiators, and 
the Accord did not deal with title to German property in the United 
States; the chief Swiss negotiator so recognized; and the Swiss Govern- 
ment itself has subsequently acted on the basis that German property not 
within Switzerland was not covered by the Accord. The lack of authority 
of the American negotiators was mentioned only as confirming the result 
required by the obvious interpretation of the Accord. 

Similarly, the State Department did not invoke any rule that a dispute 
as to the interpretation of a treaty or as to whether it has been violated is 
a question within the exclusive domestic jurisdiction of one of the parties. 
Rather, the Department proceeds from the recognized principle of interna- 
tional law that the disposition of title to property located within a country 
(such as the vested stock of General Aniline & Film Corporation) is within 
the domestic jurisdiction of that country. The United States has not 


714 Dept. of State Bulletin at 1121-1124 (1946). 

836 Dept. of State Bulletin at 354 (1957); see also 355. 

®See P.C.I.J., Case of Panevezys-Saldutiskis Railway, 4 Hudson, World Court 
Reports 347, at 359 (1939); 2 Moore, Digest of International Law 33 (1906); 2 
Hackworth, Digest of International Law 6-7 (1941). 
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removed the subject matter from its exclusive jurisdiction." The State 
Department’s memorandum, quoting from many sources, including official 
statements of the Swiss negotiators, explained in detail that the claim 
that the Washington Accord is applicable to the Interhandel case is beyond 
any permissible construction of the terms of the Accord. Accordingly, 
the matter has not been removed from, but remains within, this country’s 
exclusive jurisdiction." 

The third criticism of the article in question is the charge that by invoking 
unilaterally the domestic jurisdiction reservation of the United States- 
Swiss Treaty of Arbitration and Conciliation of February 16, 1931, the 
United States is attempting ‘‘to extend retroactively’’ the effect of the Con- 
nally Reservation which was made to the United States’ acceptance of the 
jurisdiction of the International Court of Justice. The contention seems to 
be made that prior to the Connally Reservation the United States did not 
claim the right unilaterally to invoke a domestic jurisdiction reservation. 
But such a right has always been claimed by the United States. Even 
at a time when the reservation clauses in arbitration treaties were those 
of ‘‘national honor’’ (and, therefore, obviously warranted a unilateral 
determination), the Senate in 1897, during the debates on the Olney- 
Pauncefote Treaty, required that the reservation clause exempt disputes af- 
fecting ‘‘in the judgment of either power’’ its honor, the integrity of its 
territory, or its foreign or domestic policy. The amendment requiring 
such exemption was carried on March 31, 1897, by a vote of 54 to 13, but 
in the final vote on ratification on May 5, 1897, the whole treaty failed to 
obtain the advice and consent of the Senate, the vote being 43 yeas and 26 
nays.** And the attempt in 1911 to supersede the Root treaties containing 
the broad exception of vital interests, independence or honor, with the Taft- 
Knox treaties which would have conferred on a commission the power to 
determine whether a question was arbitrable, was defeated by the Senate." 


10 Likewise, there was no denial of justice, and in fact Switzerland has not claimed 
that there was such a denial. 36 Dept. of State Bulletin at 356 (1957). 

11See Ambatielos Case (Merits—Obligation to Arbitrate), [1953] LC.J. Rep. 
18-19 (arguments must be of a ‘‘sufficiently plausible character’’ to warrant con- 
clusion that claim is based on treaty; there must be an ‘‘arguable construction’’ 
of the treaty); digested in 47 A.J.I.L. 708 (1953); Case of Certain Norwegian 
Loans, Judgment of July 6, 1957, [1957] I.C.J. Rep. 24 (fact that parties are sig- 
natories of the Second Hague Convention of 1907 does not deprive one party of 
the right to invoke domestic jurisdiction); digested in 51 A.J.I.L. 777 (1957). 

12 58th Cong., 3rd Sess., Sen. Doc. No. 161, pp. 21, 31. The rejection by the 
Senate was for the reason that adoption of the treaty even as amended was con 
sidered ‘‘more dangerous than the possible failure to settle all these questions by 
diplomacy, or by special arbitration, applicable in each case as it may arise.’’ 58th 
Cong., 3rd Sess., Sen. Doc. No. 155, p. 21. 

1862nd Cong., Ist Sess., Sen. Doc. No. 93; 62nd Cong., 2nd Sess., Sen. Doc. No. 
476; Dennis, ‘‘The Arbitration Treaties and the Senate Amendments,’’ 6 A.J.I.L. 
614-628 (1912). 
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Moreover, regarding the domestic jurisdiction clause of Article 15, para- 
graph 8, of the Covenant of the League of Nations, the Senate, by a vote 
of 56 to 25, approved the so-called fourth Lodge reservation under which the 
United States would have reserved to itself exclusively the right to decide 
what questions are within its domestic jurisdiction."* 

The policy of unilaterally determining a domestic jurisdiction exception 
was not novel when the so-called Connally Amendment inserted it into 
the United States’ acceptance of the jurisdiction of the International Court 
of Justice in 1946.15 The Swiss Government itself so recognized when in its 
message concerning the ratification of the Treaty of February 16, 1931,"° 
it stated : 


The first Reservation [Art. VI(a)], which permits the unilateral with- 
holding from arbitration of disputes relating to questions of exclusive 
domestic jurisdiction of either state, appears to some extent under- 
standable. It is to be found in our arbitration treaties with Poland 
and Turkey. ... Though, upon thorough examination, the above- 
mentioned reservations do not seem apt to affect seriously the possi- 
bility of settlement of disputes which normally could arise between 
the two countries, one might perhaps be inclined to contend, on the 
other hand, that the treaty does not offer any legal guaranties con- 
cerning the possibility that one of the parties at the appropriate time 
could claim one or other of the reservations somewhat arbitrarily, 
in order to avoid arbitration. Every State, in fact, is the supreme 
judge with regard to its conduct. There is no review available against 
a claim that there is a lack of jurisdiction, asserted by a contracting 
party on the basis of Article VI of the treaty. We are not denying 
that this, in final analysis, is the most serious objection which can be 
raised against the Treaty of February 16, 1931. However, it would 
have been impossible to obtain a concession in this respect; the United 
States, in none of its treaties, has permitted the principle that the 
application of the reservation be submitted to arbitration." 


14Cong. Rec., Vol. 59, Pt. 5, 66th Cong., 2nd Sess., p. 4576. On the final vote of 
ratification of the Peace Treaty with Germany, which included adherence to the 
Covenant, there were fewer affirmative votes, 49 : 35, i.e., not the two-thirds majority 
required for ratification. JIbid., p. 4599. 

15 See Preuss, ‘‘The International Court of Justice and the Problem of Compul 
sory Jurisdiction,’’ 40 A.J.I.L. 720, 727, 736 (1946). 

16 Bundesblatt 1931, I, p. 931, at 935, 936. 

17 The German text reads as follows: ‘‘Der erste Vorbehalt, der gestattet, einseitig 
diejenigen Streitfragen der Schiedsgerichtsbarkeit zu entziehen, die sich auf Fragen 
der ausschliesslichen Zustaendigkeit eines jeden Staates beziehen, erscheint einigermas- 
sen verstaendlich. Er findet sich bereits in unseren Schiedsvertraegen mit Polen 
und der Tuerkei. ... Erscheinen, nach allseitiger Pruefung, die erwaehnten Vor- 
behalte nicht geeignet, die Moeglichkeiten der Beilegung von Streitigkeiten, die 
normalerweise zwischen den beiden Laendern entstehen koennten, fuehlbar zu _ beein- 
traechtigen, so ist man dagegen vielleicht geneigt, geltend zu machen, dass der Ver 
trag keine rechtlichen Garantien bietet mit Bezug auf die Moeglichkeit, dass eine 
Partei im gegebenen Zeitpunkt in etwas willkuerlicher Weise den einen oder anderen 
Vorbehalt anrufen koennte, um sich einem Schiedsgerichtsverfahren zu _ entziehen. 
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This official Swiss statement, though cited in the memorandum of the State 
Department, was disregarded by Professor Briggs. Instead, he argues (at 
pp. 526-527) that the diplomatic correspondence on the Kellogg treaties 
(1928-1931) does not show the unilateral right of the parties to invoke 
domestic jurisdiction, and that our negotiations concerning such treaties 
with Germany and Turkey indicate the contrary. But, as shown, the 
right unilaterally to invoke domestic jurisdiction has traditionally been 
claimed by this country, and the issue did not arise in the negotiations 
with Germany or Turkey. The Turkish treaty failed, not because of a 
disagreement as to the right to claim domestic jurisdiction, but because 
Turkey wanted to change substantially the language then being followed 
without exception by the United States in a series of treaties, and because 
it wanted to exempt specifically questions involving the Armenians.** 


CONCLUSION 


The right of the United States unilaterally to invoke the domestic reser- 
vation exception of its arbitration treaties is a historical fact and has been 
recognized by many leading authorities, including a Swiss writer.’® Pro- 
fessor Briggs maintains that the exercise of that right asserted in the State 
Department’s note of January 11, 1957, ‘‘ill accords with its [United 
States] professed advocacy of the rule of law in its international relations.”’ 
This is not the place to pass judgment on the status of international law 
In der Tat ist jeder Staat hinsichtlich seines Verhaltens sein oberster Richter. Es 
gibt keine Berufung gegen die von einer Partei auf Grund des Artikels VI des Ver- 
trages vorgebrachte Einrede der Unzustaendigkeit. Wir verhehlen uns nicht dass, 
in letzter Analyse, diese Feststellung die ernsthafteste Einwendung bedeutet, die 
man dem Vertrag vom 16. Februar 1931 entgegenhalten kann. Es waere jedoch 
unmoeglich gewesen, in dieser Hinsicht ein Zugestaendnis zu erhalten; in keinem 
ihrer Vertraege haben die Vereinigten Staaten den Grundsatz der schiedsrichterlichen 


Beurteilung der Vorbehalte zugelassen.’’ 
183 U. S. Foreign Relations (1928) 940-950. Professor Briggs quotes from a 
statement which, at a later stage of the negotiations, long after all the difficulties 
had become manifest, was handed by the Turkish Ambassador to the State Depart- 
ment, suggesting that the treaty spell out the specific topics to be excluded. The 
sentence quoted by Professor Briggs merely was in justification of the desired 
specification, outlining the obvious power of the negotiators to set forth specifically 
in the text of a treaty the subject matters to be excluded. The statement was not 
concerned with the procedure to be followed after the making of the treaty. 

19 Wehberg, ‘‘Die Schiedsgerichts- und Vergleichsvertraege der Schweiz,’’ 42 Die 
Friedens-Warte 49, 63 (1942); Garner, ‘‘The New Arbitration Treaties of the 
United States,’’ 23 A.J.I.L. 598 (1929); Hudson, ‘‘The New Arbitration Treaty with 
France,’’ 22 A.J.I.L. 370 and 371 (1928); Hyde, ‘‘Safeguarding Peace—A Constructive 
Suggestion,’’ ibid. 263; 2 Oppenheim-Lauterpacht, International Law 31 (7th ed., 1955) ; 
Newlin, The Arbitration Policy of the United States since 1920, p. 186 (1940); Preuss, 
‘‘The International Court of Justice, the Senate, and Matters of Domestic Jurisdic- 
tion,’’? 40 A.J.I.L. 720, at 736 (1946); Wilson, The International Law Standard in 
Treaties of the United States 44 (1953); and idem, in 23 A.J.I.L. 74 (1929). 
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and to discuss whether and how, as a matter de lege ferenda, international 
law should be modified. The note of the State Department, it is submitted, 
was in accordance with established principles of international law, and 
the ‘‘rule of law’’ might be better served by a clear recognition of the 
existing principles of international law and its limitations than by setting 
forth as doctrines views which the individual observer may find desirable. 
Sipney B. Jacopy * 
Professor of Law, Georgetown University 


ANNUAL MEETING OF THE SOCIETY 


The 52nd Annual Meeting of the American Society of International 
Law will be held at the Hotel Statler in Washington, D. C., from April 24 
to April 26, 1958. ‘‘International Law and the Political Process’’ has 
been selected as the general theme of the meeting. Within the broad 
theme, the separate sessions and the particular discussion subjects will 
eater adequately, so it is hoped, to the various elements of the Society, 
including members of the Bar, public officers, and professors of law and 
political science. 

For the 52nd Annual Meeting there will be some experiments with the 
program. Two sessions, Friday morning and Friday afternoon, will each 
consist of two or more separate panels or seminars. This experimentation 
is in answer to sentiments expressed by the Executive Council and by 
many individual members that separate panels might afford opportunity 
for greater participation in the program on the part of those attending the 
meeting. The 1958 meeting should provide some experience bearing on 
the usefulness of the separate panel device. 

The topics of the various sessions and the subjects of particular papers 
and panels can, at this writing, be sketched tentatively and only in general 
outline. The Thursday afternoon session will deal with ‘‘The National 
Decision-Making Process and International Law.’’ Specifie subjects pro- 
posed for consideration are: (a) influence of parties and pressure groups 
on international law; (b) effect of legislative attitudes on the position 
taken by states on international legal questions; (c) international law as a 
factor in executive decision-making. 

The Friday morning session will be devoted to ‘‘Some Current Issues 


* Prior to becoming a professor, the author was an attorney in the Department of 
Justice defending the suit of Interhandel. Recently, in October, 1957, the author was 
of counsel for the United States in the proceedings before the International Court of 
Justice in which Switzerland unsuccessfully sought an indication of provisional measures 
to block the sale of the shares in issue in the Interhandel controversy. 

The author wishes to express his sincere gratitude for valuable research work to 
Erich H. Markel, Assistant Professor, Miami University, Ohio, and to Branko M. 
Peselj, Esq., of the District of Columbia Bar and a special attorney in the Department 
of Justice. 
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of U. S. Public Policy and International Law.’’ Suggested subjects for 
separate panels are: (a) the Interhandel case; (b) return of enemy-owned 
property; (c) human rights and passport control; and (d) foreign public 
entities as litigants in American courts. 

The Friday afternoon session will deal with ‘‘Conflicting National 
Policies and Some Current International Legal Problems.’’ This session 
also will be of the panel variety, and proposed subjects for separate semi- 
nars are: (a) legal problems of the private corporation doing business 
internationally; (b) jurisdiction over members of armed forces serving 
on foreign territory; (c) legal problems and the political situation in the 
Polar areas; and (d) application of conflicts rules by international and 
municipal jurisdictions, or codification of conflicts rules. 

On Friday evening the topic will be ‘‘Recent Technological Develop 
ments: Political and Legal Implications for the International Community.’’ 
Specific subjects envisaged for discussion are: (a) automation, (b) control 
of weapons, and (c) space penetration. 

Saturday morning will be a business meeting, beginning with discussion 
of committee reports, including the reports of the Committee on Study of 
Legal Problems of the United Nations, the Special ad hoc Committee to 
Study the Society’s Policies and Procedures, the Committee on Regional 
Meetings, and the Committee on Financing and Endowment. There will 
follow the election of officers and transaction of other business. 

The address to the Society by President Robert R. Wilson will be 
given at the evening session on Thursday, April 24. The annual banquet 
is scheduled for Saturday evening, April 26. For both of these occasions. 
a program of distinguished guest speakers is planned. 

It is expected that a preliminary program indicating more precisely 
particular discussion subjects and speakers can be circulated early in 1958, 
to be followed by the final program some time before the annual meeting 
convenes. In the meantime, comments and suggestions relating to the 
progr m and arrangements for the meeting will be most welcome. 

Davip R. DEENER 
Chairman, Committee on Annual Meeting 


48TH CONFERENCE OF THE INTERNATIONAL LAW ASSOCIATION 


At a meeting of the Executive Council of the International Law <As- 
sociation in London on October 12, 1957, it was decided that the dates of 
the 48th Biennial Conference should be September 1-7, 1958, and that the 
Conference would be held at the New York University Law Center. 

Committees are to report on the following subjects: Nationalization (two 
sessions) ; International Rivers (two sessions) ; Reciprocal Enforcement of 
Foreign Judgments; Air Law (two sessions); International Monetary 
Law; United Nations Charter; Co-existence; and International Company 
Law. 
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On the subject of air law three topics will be considered: Legal Status 
of Aireraft; an International Air Law Court; Air Sovereignty. The 
General Air Law Committee of the Association met in London on De- 
cember 6 to plan for detailed presentation of these topics. 

There will also be brief reports by other committees and discussions of 
the Legal Aspects of Nuclear Energy Development and of Foreign In- 
vestments. 

The Secretary General of the United Nations has agreed to speak at the 
banquet. 

A Planning Committee has been set up composed of the following mem- 
bers: John J. MeCloy, Chase Manhattan Bank (Chairman); Professor 
Joseph M. Sweeney, New York University Law Center (Secretary) ; Pro- 
fessor Maxwell Cohen, President, Canadian Branch of the International 
Law Association ; Professor Philip C. Jessup, Columbia University ; Edward 
F. Johnson (Chairman, I.L.A. Finance Committee); Joseph E. Johnson, 
President, Carnegie Endowment for International Peace; Professor Milton 
R. Katz, Harvard Law School; Arnold W. Knauth, American Society of 
International Law; Henry R. Luce, Time Inec.; Dean Russell D. Niles, 
New York University Law School; Professor Covey T. Oliver, University 
of Pennsylvania Law School; Honorable Amos J. Peaslee, Deputy Special 
Assistant to the President; Oscar Schachter, Director, General Legal Di- 
vision, United Nations; Associate Dean Jack Tate, Yale Law School; 
Lyman Tondel, Jr., American Bar Association. 

CLYDE EAGLETON 
President, American Branch, International 
Law Association 


SECOND INTERNATIONAL CONGRESS OF LABOR LAW 


The Second International Congress of Labor Law met in Geneva from 
September 12 to 14, 1957, under the joint auspices of the Swiss authorities, 
the Director General of the International Labor Office, and the University 
of Geneva.? 

Some 232 judges, practitioners, teachers, government officials and 
officials of unions and trade associations from 26 countries in all parts of 
the world participated in the work of the Congress. The United States 
group was broadly representative of those active in one capacity or another 
in the field. It included the Honorable Stuart Rothman, Solicitor of the 


1This meeting grew out of the First International Congress of Labor Law, held in 
Trieste in May, 1951, on the initiative of the University of Trieste, with the collabora- 
tion of the International Institute of Labor Legislation of Rome. See Atti del Primo 
Congresso Internazionale di Diritto del Lavoro, University of Trieste, 1952. The pro- 
ceedings of the Second Congress, together with the reports submitted, have not yet 
been published. 
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Department of Labor, and Professor Paul Hays of Columbia Law School. 
Mr. Rothman was elected a Vice President of the Congress. 
The Congress had three items on its agenda, as follows: 


1. The Content, Legal Effects, Application and Execution of Col- 
lective Agreements ; 

2. Conflicts of Laws in Labor Matters—International Standards 
and General Principles; and 

3. The Establishment of an International Association of Labor 
Lawyers. 

On the first item, the Congress had before it three general reports: 
Professor André Rouast of Paris dealt with several civil law nations; 
Professor Arthur Lenhoff of Buffalo, several common law countries; and 
Professor Walther Hug of Zurich, the legal structures of Austria, the 
German Federal Republic, Holland, Sweden, Switzerland and Turkey. 
Eighteen national reports were also presented. 

These papers considered in the first place the various types of clauses 
that go to make up the collective agreement. They also took up the varied 
legal results that flow from the collective agreement: the consequences to 
parties to the agreement, to the legal relationship between employer and 
employee, and the like. They finally dealt with the many different means 
of execution and application provided for by national law and practice. 

It was apparent that even the nature of the subject matter differed 
widely from country to country, depending on the stage of industrial 
development, the nature of the legal system, the strength or weakness of 
the trade union movement, and the part (if any) played by the state, to 
cite only a few of the factors mentioned. A purely legal approach to the 
collective agreement was felt to be the wrong one. Any study of this 
instrument must, to obtain the proper perspective, take into account a whole 
series of factors that might be considered non-legal: the economic and 
the political, the psychological and the sociological. 

Two of the principal points that recurred in the discussion concerned 
the binding force of the agreement, and the extent of its coverage. The 
first point—the enforceability of the terms of the agreement—revealed th: 
difference in approach that might be expected between the common law 
and civil law systems. In the latter, where the bulk of the law is of course 
codified, legislation generally provides means of enforcement. The com- 
mon-law systems show great variation. Given the slower development of 
the law because of the case method, and given the relatively strong position 
of the trade union, the law itself has tended not to be a party to the en- 
forcement of the agreement. However, the position may be changing, and 
the United States national report on this item, submitted by Professor 
Archibald Cox of the Harvard Law School, concludes that 

it is now settled law [in the United States] that collective bargain- 
ing agreements are legally binding engagements. (p. 4.) 
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The second point that recurred in the consideration of the first item on 
the agenda—the extent of the coverage of the agreement—also revealed 
marked differences from state to state and within a single state. The 
coverage ranges from those workers whose elected representatives have 
negotiated the agreement, through those workers in some way similarly 
situated, to broad coverage on an industry-wide or national basis. 

The area covered by this item of the agenda of the Congress is one in 
which there have been difficulties of communication, not only from one 
language to another, but between legal systems giving the same term 
different meanings. The kind of face-to-face exchanges that the Congress 
brought about did much to surmount this obstacle. The area of the second 
item on the agenda is also one in which exchanges of this sort are very 
valuable. Even among the specialists taking part there was some un- 
certainty about the meaning of the term ‘‘conflict of laws’’ itself. The 
courts in many countries have not yet fully recognized the significance of 
the subject, although the judicial decisions available in federal states are 
most valuable. The eclectic approach is often found, the courts selecting 
that attaching element which will support a practical decision. The In- 
ternational Labor Office prepared the general report on this item—‘‘Con- 
flicts of Laws in Labor Matters—International Standards and General 
Principles.’’ It contained two parts. The first, essentially descriptive, 
analyzed the clauses dealing with conflict of laws (and conflict of juris- 
dictions) found in international labor conventions and other international 
instruments dealing with labor matters. The second part was devoted to 
several particular problems of labor law and the manner in which they are 
handled in various countries. These particular problems are the contract 
of employment, the merchant marine, international transport, frontier 
workers, and social security. Seven national reports were also submitted 
to the Congress. 

Inasmuch as the employment relationship may, and increasingly does, 
reach across national boundaries, several speakers pointed out that the 
determination of the applicable law must receive more attention than here- 
tofore. If it does not, circumstances that are perhaps irrelevant will de- 
termine substantive rights, and thus act as a bar to equal treatment. 

With regard to the third item on the agenda of the Congress, the estab- 
lishment of an international association of labor lawyers, some concern 
had been expressed that such a body might duplicate the work of existing 
organizations. At the close of the debate the Congress passed a resolution 
appointing a committee to examine, in co-operation with the International 
Social Law Society of Sao Paulo, Brazil, the possibility of bringing to- 
gether in a single association all those active in labor law The resolution 
provided that this should be undertaken in contact with the International 
Labor Office. 

Francis M. 


118 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


TENTH ANNUAL MEETING OF THE INTER-AMERICAN ACADEMY OF 
COMPARATIVE AND INTERNATIONAL LAW 

Dr. Ernesto Dihigo, Director of the Inter-American Academy of Com- 
parative and International Law, has issued an announcement regarding 
the tenth annual meeting of the Inter-American Academy of Comparative 
and International Law, which will be held in Havana, Cuba, February 3-21, 
1958, at the building of the Academy of Science, 460 Cuba Street, Havana. 
The general subject for the courses will be ‘‘ Organization of the American 
States and Continental Problems.’’ 

Five fellowships have been made available for qualified persons des- 
ignated by the Inter-American Bar Association covering tuition fees, room 
and board for the duration of the meeting (February 2—February 24), 
at the Hotel Ambos Mundos, 153 Obispo Street, Havana. The require- 
ments for admission as a student are any of the following: 


(a) To be a graduate of a law school, or a school of. political or social 
sciences or a school of public law of any of the Latin American 
countries, or a student of one of the last years of the same. 

(b) To hold an LL.B. degree from a university of the United States or 
Canada or to hold at least an A.B. or B.S. degree, provided that the 
student has in the latter case majored in political or social science, 
public law, government or international relations. 

(ec) Equivalent academic work taken in Eastern Hemisphere universities. 


In order that the students may best profit from the courses, it is advis- 
able that they understand at least English and Spanish. 

The courses will be given by outstanding members of the legal profession 
from different nations of this hemisphere, including several ambassadors and 
officials of the Organization of American States. These men, who have 
participated in some of the highly important decisions reached by this 
international organization in maintaining peace in this hemisphere, are 
especially qualified to deal with the following subjects: 


I. The Charter of the OAS: (a) Purposes and Principles; (b) Funda- 
mental Rights and Duties of States; (c) Organs. 

II. Procedures for the peaceful settlement of controversies between 
American States. 

III. The Inter-American System of Collective Security: (a) Antecedent 
System of Consultation; (b) Inter-American Treaty of Reciprocal 
Assistance; (c) Application of the Treaty; (d) Functioning of 
the Inter-American system of peace and security within the world 
system. 

IV. Codification of Inter-American regional law: (a) Codification 
Agencies; (b) The specific character of American International 

Law; (c) Some of the results achieved. 
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V. Diplomatic Asylum ; nationality; status of aliens. 

VI. Territorial waters and related questions. 
VII. Inter-American relations in the economic, social and cultural fields. 
VIII. Co-operative relations with the United Nations and its Specialized 


Agencies. 


The distinguished jurists who will give the courses are Dr. William 
Manger, Dr. Francisco Garcia Amador, Dr. Charles G. Fenwick, Dr. Fran- 
cisco SanTiago Dantas, Dr. Amos Taylor, Dr. Eduardo Jiménez de 
Aréchaga, Sr. Isidoro Zanotti, Sr. Luis A. Reque, and Dr. Martin Domke. 

Dr. Ernesto Dihigo, Aguiar 556, Havana, Cuba, Director of the Academy, 
will supply additional information to persons desiring it. 

During the tenth conference of the Inter-American Bar Association at 
Buenos Aires in November, 1957, Mr. Henry F. Holland, former Assistant 
Secretary of State for Latin American Affairs, was installed as president 
of the Academy to succeed Dr. George A. Finch, whose regrettable death 
occurred last July. <A special plenary session of the conference was de- 
voted to the work of the Academy and its accomplishments at the nine 
previous annual sessions it has held. Dr. Dihigo and Mr. Holland outlined 
the program for future work of the Academy, which includes studies of 
projects referred to it for investigation and report by the Inter-American 
Bar Association. A resolution was adopted pledging the support of the 
Association to the activities of the Academy and the best efforts of the 
member organizations to obtain funds and other assistance in the promo- 
tion of the activities of this highly important organization in the educa- 
tional field in the Americas. 

Roy VALLANCE 


JUDICIAL DECISIONS * 


By Brunson MacCHESNEY 


Of the Board of Editors 


Admiralty—barratry and seizure under marine insurance policies 
defection to Communist China of masters and crews of vessels owned 
by Chinese Nationalists 


Tue Repvusiic or CHINA, ET AL. v. NATIONAL UNION Fire INSURANCE 
CoMPANY, ET AL. 151 F. Supp. 211. 
U.S. Dist. Ct., D. Md., April 29, 1957. Thomsen, C. J. 


The United States and the Republic of China libeled respondent in- 
surance companies to recover on marine and war-risk policies issued on 
seven vessels which had been sold to Nationalist China by the United States 
and on which the United States held preferred ship mortgages. The 
majority of the crews of all the vessels and the masters of six of them 
defected to the Chinese Communist Government in January, 1950, and all 
the vessels remained in possession of the defectors. The libelants’ efforts 
to recover the vessels have been unsuccessful. An earlier opinion in the 
cause by the same judge, dealing with an interrogatory directed to the 
United States, is reported in 142 F.Supp. 551 (July 9, 1956), and digested 
in 51 A.J.I.L. 110 (1957). 

In the instant decision on the merits, the court held that in the cases of 
the six vessels where the masters and crews defected to the Chinese Com- 
munist regime and held them for that regime after disobeying the orders 
of the owners, the Chinese Nationalist Government, the loss was caused by 
barratry and not by seizure, an excluded loss, within the meaning of these 
terms in the policies. The case of the seventh vessel, in which the crew 
rebelled against the master, who remained loyal to the Nationalists, was 
held to be a seizure. After discussing the governing law and canons of 
construction, the court stated, with respect to the issue of barratry, as fol- 
lows (at pp. 226-230) : 


Ill. Barratry 


A. In General. The classic definition of barratry was given by 

Lord Ellenborough, C. J., in Earle v. Roweroft, 8 East 126, at 135: 

‘** * * a fraudulent breach of duty by the master, in respect to his 

* The assistance of Hardy C. Dillard of the Board of Editors on the English cases 
is gratefully acknowledged. 
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owners, or, in other words, a breach of duty in respect to his owners, 


with a criminal intent, or ex maleficio, is barratry. 


And with respect 


to the owner of the ship or goods, whose interest is to be protected by 
the policy, it can make no difference in the reason of the thing, whether 
the prejudice he suffers be owing to an act of the master, induced by 
motives of advantage to himself, malice to the owner, or a disregard 
to those laws which it was the master’s duty to obey, and which 
(or it would not be barratry) his owners relied upon his observing.’’ 
The English Marine Insurance Act, 1906, Sch. I, Rule 11, provides: 
‘‘The term ‘barratry’ includes every wrongful act wilfully committed 
by the master or crew to the prejudice of the owner, or, as the case may 


be, the charterer.’’ 


as in England. 


N.Y., 1867), sec. 1062; Patapseo Ins. Co. v. 
7 L.Ed, 659; Greene v. 


999 


US. 
91 Mass. 217. 


productive of mischief to the owner, may be barratry. 


Co. v. Coulter, supra. If the captain deviates, or is compelled by the 


This definition is accepted in America as well 


Arnould, see. 839; 1 Phillips on Insurance (5th ed., 


Coulter, 


3 Pet. 222, 28 


-acific Mutual Ins. Co., 9 Allen 217, 


Wilful nonfeasance of the master, doing nothing, if 


Patapsco Ins. 


crew to deviate the vessel from its proper course and to put into an 
unauthorized port in fraud of his or their duty to owners, it is 


barratry. 
847. 


So is unreasonable or criminal delay. 
Where a captain, acting in collusion with the captain of an 


Arnould, sees. 844, 


enemy ship, sailed his vessel to an area where she was captured by the 
enemy ship, it was held that recovery might be had either on the 


ground of barratry or of capture. 
Crime is not a necessary element of barratry. 
Mutiny of mariners is discussed in Arnould, sec. 848, which 


620. 
845, 847. 


Areangelo v. Thompson, 2 Camp. 


Arnould, see. 


says that ‘‘where the crew overpower the captain or constrain him to 
consent to their proceedings, the same acts would be barratry in them 


as in the master.’ 


? 


In the instant suits, the masters and many of the mariners of the 
six Hong Kong vessels were guilty of barratry in December, 1949, 
and January, 1950, in failing or refusing to sail to Taiwan or Japan 


as ordered by 


yeneral Manager Wei. 


With 


respect to 


the Teng 


Keng, these barratrous acts occurred only after she returned to Hong 


Kong from Bangkok on or about January 3, 


1950. 


Finally, the six 


masters were guilty of barratry in running up the red flag and holding 


the ships for the Communist Government. 


These 


barratrous 


acts, 


which had the approval of most of the officers and crew of each ship, 
eaused the constructive total loss of the vessels, which all parties now 
agree occurred in January, 1950. 

Many of the officers and crew of the Hai Hsuan were guilty of 
barratry in refusing to sail to Taiwan, stopping the engines in Singa- 
pore Straits, threatening Captain Hsueh, sailing into Singapore harbor 
in violation of the orders given to the master by the owner and trans- 
mitted by him to the mariners, running up the red flag, and refusing 


to turn the ship over to Captain Paulsen. 


The motives behind the barratrous acts were mixed, as is often 


the case. 


They included personal motives, family motives, financial 


motives, and motives resulting from developments in the civil war. 
Some of the motives involved two or more of the elements mentioned. 
No doubt the fact that the communist armies and government con- 


trolled the areas where their families lived created economic and per- 
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sonal pressures on the masters and mariners, although there is no 
evidence of any threats of reprisal if they did not defect. But eco- 
nomic and personal pressures of one sort or another are behind every 
barratrous act. The pressures exerted in these cases do not prevent 
the acts of the masters and mariners from being barratry within the 
meaning of the policies, although they affect the question whether the 
barratry was or was not a ‘‘consequence of civil war’’ which will be 
discussed in VI, below | Omitted}. 

Whether running up the red flag and holding the ships for the 
Communist Government also amounted to a ‘‘seizure’’ of the several 
ships, within the meaning of the f. ec. & s. warranty and the exclusion 
clause, will be discussed in V, below. 

Barratry cannot be committed against an owner with his consent. 
He cannot complain of an act to which he himself is a party. Arnould, 
sec. 849, 850. Respondents contend that since the manager of the 
Hong Kong branch office and many other employees of CMSN defected 
to the communist regime before January 16, 1950, and since some of 
them conspired with the masters and others to prevent the ships from 
sailing, it should be held that the owner consented to the barratrous 
acts. But the real owner was the Nationalist Government, and Gen- 
eral Manager Wei and the other people at the head office of CMSN 
remained loyal. There is no substance to the argument that the owner 
was a party to the barratrous acts. 

Nor did the owner consent to the barratrous acts on the Hai Hsuan. 
The radio message from the Hong Kong office directing the ship to 
proceed to Singapore was sent after the Hong Kong office had de- 
fected, and the message directing the chief officer to take over from 
Captain Hsueh was sent while the head office was being kept in the 
dark as to the true situation; the mutinous officers and crew had al- 
ready assumed practical control of the ship, and Captain Hsueh was 
either unable or too scared to send a message telling the true situation. 

If some or all of the Hong Kong vessels had been under time charter 
in December, 1949, or January, 1950, which I do not find to be a fact, 
that would not alter the conclusion that the masters and mariners were 
guilty of barratry against the owners. 

B. Effect of Government Ownership of the Vessels. Respondents 
contend that it is not barratry for the citizens of a nation to change 
their political allegiance from one to the other of two competing gov- 
ernments of that nation. To support that proposition they cite 
Guaranty Trust Co. of New York v. United States, 304 U.S. 126, 137, 
58 S.Ct. 785, 791, 82 L.Ed. 1224, where it was held that ‘‘the rights of a 
sovereign state are vested in the state rather than in any particular 
government which may purport to represent it* * *.’’ See also Le- 
high Valley R. Co. v. State of Russia, 2 Cir., 21 F.2d 396; The Rogdai, 
D.C.N.D.Cal., 278 F. 294. 

But the instant suits present a problem which was not involved in 
those cases. The United States did not sell the ships to the Chinese 
nation or the Chinese state, but to ‘‘the Government of the Republic 
of China.’’ That is the government which was and is popularly 
called the Nationalist Government. The insurer knew this, and wrote 
its policies accordingly. At the time of the sale a communist regime 
controlled a large portion of northern China, and claimed to exercise 
governmental authority over part, at least, of the territory it con- 
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trolled. On October 1, 1949, the communists proclaimed the Central 
People’s Government (the Communist Government) to be the govern- 
ment of all China. The Government of the Republic of China (the 
Nationalist Government) continued to function, although it was forced 
to move several times, finally to Taipei, Taiwan. It is still recognized 
by the United States as the de jure government of China, and is a 
member of the United Nations, although the Communist Government 
was recognized by the British Government as the government of China 
on January 5, 1950. 

With knowledge of these facts, respondents, both before and after 
October 1, 1949, and after January 5, 1950, issued policies of in- 
surance to the Government of the Republic of China as the named 
insured and accepted premiums thereon. Respondents are estopped 
to deny that the ships were owned by the Government of the Republic 
of China, the Nationalist Government, as distinguished from the 
sovereign state or national entity, China. Indeed, it is hard to tell 
what the sovereign state or national entity, China, should be considered 
to embrace, in view of the history of that country and the existence 
during all material times of two governments, each controlling part 
of the territory which was included in the Chinese empire and the 
Republic of China during most of the last 500 years, including the 
years since 1945. 

But it is not necessary to rest the decision of this point on estoppel. 
Under United States v. Pink, 315 U.S. 203, 62 S.Ct. 552, 86 L.Ed. 
796, this court is bound to accept the political decision of the Depart- 
ment of State that the Nationalist Government is still the de jure gov- 
ernment of China. That decision forbids this court to conclude that 
the Communist Government or any of its agents had the legal right to 
take over the ships. 

The hard problems of the political and legal consequences of rec- 
ognition or nonrecognition are fully discussed in The Maret, 3 Cir., 
145 F.2d 431, 439, et seq. The court there concluded: ‘‘When the 
fact of nonrecognition of a foreign sovereign and nonrecognition of 
its decrees by our Executive is demonstrated as in the case at bar, the 
courts of this country may not examine the effect of decrees of the 
unrecognized foreign sovereign and determine rights in property, 
subject to the jurisdiction of the examining court, upon the basis of 
those deerees.’’ 145 F.2d 442. 

It is true that the British Government has recognized the Com- 
munist Government as the government of China, and has recognized 
its right to sovereign immunity in suits involving title to the Hai 
Hsuan and to other property which the Communist Government 
claims to own. The Hai Hsuan, United States v. Yang Soon-Ee and 
another, 1 Malayan L.R. 63 (1950); Civil Air Transport, Ine. v. 
Chennault et al., 34 Hong Kong L.R. 358, aff’d 34 Hong Kong L.R. 
386, rev. after issuance of an Order in Council, Civil Air Transport, 
Ine, v. Central Air Transport Corp. (1953) A.C. 70, (1952) 2 Lloyd’s 
R. 259. But neither the Singapore court nor the Privy Council held in 
those cases that the Chinese Communist Government had acquired 
legal title to the Hai Hsuan or to the airplanes, or the legal rights to 
control them, (a) by the proclamation of the Communist Government 
on October 1, 1949, or (b) by its purported dismissal of the ministers 
of the Nationalist Government on that date, or (c) by the letter of 
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November 12, 1949, from Chow En-Loi (Chou En-lai), Premier of the 
Communist Government, addressed to all officers and workmen of 
China National Aviation Corp. and Central Air Transport Corp., 
directing them to ‘‘protect’’ the assets of the corporations. 

In the CAT case no order to ‘‘take over’’ the airplanes was issued 
by the Communist Government until January 13, 1950. In the mean- 
time the airplanes had been sold by the Nationalist Government to 
Chennault et al., in December, 1949. The Privy Council held that in 
December, 1949, the Nationalist Government owned the airplanes and 
had the right to sell them. In the instant suits, no order to ‘‘take 
over’’ the ships was offered in evidence. The statement of Chou En- 
lai published in the Hong Kong newspaper on January 10, 1950, eall- 
ing on all personnel of organs of the ‘‘former Kuomintang Central 
and local government’’ in Hong Kong ‘‘to safeguard state property 
and archives, await the taking over,’’ ete., went no further than 
the letter of November 12, 1949, dealing with the airplanes, which 
the Privy Council held not to be an order to ‘‘take over.’’ The 
declaration of March 18, 1950, set out in the statement of facts, above, 
was issued two months after the masters defected and ran up the red 
flag. Under Pink, Maret, and other cases, this court cannot give any 
effect to the declaration of March 18, 1950; but even if this court 
could, that declaration could not change the character of the previous 
barratrous acts of the masters and mariners nor prevent those acts 
from being the cause of the constructive total loss of the vessels to 
CMSN and the Nationalist Government in January, 1950. 


} 


The question whether or not the acts of the Chinese masters and 
mariners were barratrous, however, presents different problems from 


those involved in the cases cited. We are not dealing here with the 
claim of the Communist Government to be the legal owner of the ships 
Of course, such a claim would have to be denied by an American 
court. The Maret, supra. We are dealing with the proper char- 
acterization of the acts of the Chinese masters and mariners, in the 
context of the insurance policies and in the light of the facts. As 
Judge Lehman said in Russian Reinsurance Co. v. Stoddard, 240 
N.Y. 149, at page 158, 147 N.E. 703, at page 705: ‘‘We do not pass 
upon what such an unrecognized governmental authority may do, or 
upon the right or wrong of what it has done; we consider the effect 
upon others of that which has been done, primarily from the point of 
view of fact rather than of theory.’’ This conclusion is similar to 
that reached in the marine insurance cases arising out of the Ameri- 
ean Civil War. Dole v. Merchants’ Mutual Marine Ins. Co., 51 Me. 
465; Fifield v. Insurance Co., 47 Pa. 166; Mauran vy. Alliance In- 
surance Co., 6 Wall. 1, 18 L.Ed. 836. 

The Chinese masters and mariners were employed by CMSN, a 
corporate agency of the Nationalist Government. They were paid by 
that agency, and had custody of its ships as its officers or employees. 
The ships were flying the flag of the Nationalist Government until 
January 16, 1950 (January 26, in the case of the Hai Hsuan). Under 
the laws of the Nationalist Government, to which they owed allegiance, 
they were bound to obey the orders of General Manager Wei. Any 
wilful failure to do so was barratry, under Chinese, British and 
American law. 

In The Jupiter No. 3, (1927) Prob. 122, the U. S. S. R. had at- 
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tempted by decrees issued in January, 1918, and March, 1919, to trans- 
fer the Jupiter and other property of a Petrograd company to the 
Russian 8. F. 8. R. At the time of the decrees, the Jupiter was in 
Odessa, which was not in the territory of the Russian S. F. S. R., or 
of the revolutionary government of North Russia. The Jupiter sailed 
to France, where a French court appointed a M. Bourgeois ad- 
ministrator for the White Russian owners. In March, 1924, while the 
Jupiter was at Dartmouth, England, the master, Lepine, who had 
eustody of the ship on behalf of the administrator, handed her over 
to a representative of the U. 8. S. R. The British admiralty court 
held: ‘‘* * * in March, 1924, when Lepine allowed the U. S. S. R. 
to take possession of the ship, Mr. Bourgeois was in actual possession 
and had the right to possession. Lepine may have acted as a loyal 
subject of the U.S. S. R., but he betrayed his trust to his employers.’’ 
(1927) Prob. at 135. 

The Jupiter No. 3 was cited with apparent approval in Compania 
Espanola, ete. v. The Navemar, 303 U.S. 68, 76 note, 58 S.Ct. 432, 82 
L.Ed. 667. See also Compania Naviera Bachi v. Hosegood & Co., 
Ltd., (1938) 2 All England Law Reports 189. The acts of the masters 
and mariners in the instant cases were clearly barratrous, under both 
British and American law. 


The court went on to hold, on the issue of proximate cause, that, if the 
ultimate cause of loss was seizure and was excluded, no recovery would 
be had for barratry. On the issue of seizure, the court stated (at pp. 
231-237) : 


V. Seizure 


The f. ec. & s. warranty in the marine risk policies excludes from 
coverage ‘‘any claim for loss, damage or expense caused by or resulting 
from capture, seizure, arrest, restraint or detainment, or the conse- 
quences thereof or of any attempt thereat, or any taking of the Vessel, 
by requisition or otherwise, whether in time of peace or war and 


whether lawful or otherwise; * * *. It also excludes all ‘‘conse- 
quences of hostilities’? (except certain physical consequences) and 
*‘consequences of civil war.’’ The war risk policies, which cover those 
risks which would be covered by the marine risk policies in the ab- 
sence of the f. ec. & s. warranty but which are excluded by that war- 
ranty, contain a clause ‘‘excluding capture and seizure.’’ For the 
purposes of this case ‘‘warranted free from’’ and ‘‘excluding’’ may 
be considered to have the same meaning. 

Respondents concede that there was no ‘‘capture’’ of any of the 
seven ships, but contend that the loss in each case was due to a 
“*seizure.’’ Every capture is a seizure, but there may be seizures 
which are not captures. Dole v. Merchants’ Mutual Marine Ins. Co., 
1 Me. 465, at page 472; Cory v. Burr, 8 App.Cas. 393, at 405; Arnould, 
see. 905. 

The meaning of the term ‘‘seizure’’ will be considered first in its 
popular usage ; then as it would be used and understood by experienced 
marine insurance brokers and underwriters, in the light of decided 
cases and generally accepted texts; and finally, in the context of the 


‘ 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


documents and in the context of the transactions between the assured’s 
broker and the insurer’s agent. 

A. Popular Usage. The popular meaning of ‘‘seizure’’ is given 
by Webster as ‘‘Act of seizing, or state of being seized; sudden and 
forcible grasp or clutch, a taking into possession; as the seizure of a 
thief, a throne, ete.,’’ and by the Oxford English Dictionary as ‘‘The 
action or act of seizing, or the fact of being seized; confiscation or 
forcible taking possession (of land or goods); a sudden and forcible 
taking hold.’’ The original meaning of the word ‘‘seize’’ was ‘‘to 
put in legal possession of a feudal holding.’’ Its use in law now 
generally means ‘‘to take possession of, in order to subject to the force 
or operation of a warrant, order of court, or other legal process.”’ 
Its popular meaning has come to be ‘‘to take possession of by force,’’ 
‘*to lay hold of suddenly or forcibly,’’ ‘‘to elutch.’’ The popular 
meaning is broad enough to cover the mutinous acts of the officers and 
crew of the Hai Hsuan as she approached Singapore, and possibly also 
the acts of the masters of the six Hong Kong vessels, who, with the 
approval of most of their officers and crews, ran up the red flag and 
held the ships for the Communist Government. See Compania Es- 
panola v. The Navemar, 303 U.S. at page 70, 58 S.Ct. at page 433; 
United States v. Reid, D.C.D.Del., 210 F. 486; United States v. Brush, 
C.C.8.C. Fed.Cas.No. 14,677a; In re Trunan, 5 B. & S. 645, 122 
Reprint. 971, 985; Falkner v. Ritchie, 2 M. & S. 290, 105 Reprint. 389 
Indeed representatives of libelants have used the word ‘‘seized’’ to 
describe what happened to the ships: (1) in an affidavit made by an 
attorney for Eximbank in August, 1950; (2) in an affidavit made by 
K. Y. Pao, Special Representative of the Ministry of Communications 
of the Nationalist Government; and (3) in paragraph 19 of the Hai 
Hsuan libel, filed in this court, although the word was not used in the 
libels making claim for the loss of the six Hong Kong vessels. 

B. Marine Insurance Authorities. But it is very doubtful whether 
the term ‘‘seizure,’’ as used in marine insurance policies, has such a 
broad meaning. None of the cases cited in the previous paragraph 
Was an insurance case except Falkner v. Ritchie, and that case did not 
deal with the meaning of the words ‘‘seized’’ or ‘‘seizure.’’ Libelants 
contend that, as used in marine insurance policies, the term ‘‘seizure”’ 
includes three elements which are not present in this case, namely: 
(1) a taking of the vessel by someone other than her master, officers or 
crew; (2) the use or threat of force; and (3) action by a government 
or its authorized representatives. Respondents deny that these are 
necessary elements of a seizure, and, in the alternative, argue that all 
of them are present in these cases. It must be remembered that in 
some of the cases cited a loss due to seizure was covered by the policies 
involved, and in some of them it was excluded from coverage by an 
f. ec. & s. warranty or otherwise. 

(1) Can there be a seizure of a vessel by her master, officers or crew? 
In other words, can there be a barratrous seizure, or are the terms 
“‘barratry’’ and ‘‘seizure’’ mutually exclusive? The answer to this 
question depends largely upon how much weight is accorded to the 
opinion in Greene v. Pacific Mutual Ins. Co., 9 Allen 217, 91 Mass. 
217. That was a suit upon a hull policy for loss by barratry of the 
mariners. The barratry was a simple mutiny, by which the officers 
were overthrown. The underwriters defended on the f. ce. & s. war- 
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ranty, claiming that the vessel had been seized by the crew. The 
court, however, entered judgment for the assured. Bigelow, C. J., 
speaking for the whole court, said: ‘‘Inasmuch as barratry is one of 
the risks assumed by the assured (sic), unless particular acts are 
clearly excepted in terms which leave no doubt as to their meaning, 
the general words of the policy must have full operation. 1 Phil. 
Ins. § 1163. Lawrence v. Aberdein, 5 B. & Ald. 107.’’ 

‘*But,’’ Judge Bigelow continued, ‘‘we do not deem it necessary 
to put the decision of this point on so narrow a ground. Upon 
careful consideration, we are of the opinion that the exception of a 
loss by seizure does not include the risk of mutiny of the mariners 
and the forcible taking of the ship from the control of the officers; or, 
in other words, that it does not properly exclude from the operation 
of the policy a loss by barratry. Certainly the word ‘seizure’ cannot 
be applied to any barratrous act of the master. He has by law pos- 
session and control of the ship. He may, it is true, take her out of 
her course, or convert her to his own use in violation of his duty to the 
owners. But he cannot be justly said to seize that which is already 
in his own keeping. The same is true to a certain extent of the 
mariners. While in the discharge of their duty they have a qualified 
possession of the vessel. Subject to the order of the master, it is in 
their care and custody. If they violate their duty and disobey the 
master, displace him from command and assume entire control of the 
vessel, it is a breach of trust rather than a seizure. Lawton vy. Sun 
Mutual Ins. Co., 2 Cush. [Mass.] 500, 514. It can be properly de- 
scribed only as barratry, in like manner as misappropriation of money 
by a servant or agent to whom it is intrusted is, correctly speaking, 
embezzlement, and not larceny. Indeed, the word ‘seizure,’ as applied 
to the contract of insurance, may be said to import the taking posses- 
sion of a ship or vessel by superior force, or by violence from without, 
and not a barratrous conversion of her by the officers and crew, or 
either of them. No adjudicated case can be found in which it has 
been interpreted to include an act of the latter character. The recent 
ease of Kleinwort v. Shepard, 1 El. & El. 447 [120 Reprint 977], 
cited by the defendant’s counsel, is authority only for the position 
that a forcible dispossession of the master and mariners by passengers 
acting mutinously might properly be deemed a seizure. We are not 
prepared to say that the conclusion arrived at by the court in that 
case was a sound one. But it differs essentially from the case at bar 
in the leading fact that the ship was there forcibly taken possession of 
by persons who were incapable of committing an act of barratry, 
because they had no care or custody of the ship, and stood in no re- 
lation of trust towards the owners. There was some ground, therefore, 
for regarding the mutinous act of the passengers as violence from 
without, and so within the warranty which exempted the insurers from 
loss by seizure. That the word was not intended to be used in any 
broader sense, in the policy declared on, so as to embrace the 
barratrous acts of the crew, is manifest from the connection in which 
it stands in the warranty. The exemption is from liability for loss 
by reason of capture, seizure or detention. Capture and detention are 
both risks which can arise only from acts of persons having no con- 
nection with the ship, who take her out of the possession of the master 
and mariners forcibly, either without right or by the authority of law. 
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The rule of interpretation, that words coupled together in the same 
sentence are to be understood and construed in eodem sensu, war- 
rants the conclusion that ‘seizure’ was intended to be understood as 
having reference to a similar class of risks, and to exempt the insurers 
from liability to loss arising from a forcible taking of the vessel by 
others than the officers or crew.’’ 91 Mass. at pages 221, 222. 

I have quoted at length from Greene because it is the only case 
which has decided whether a ship can be seized by her master or her 
crew. Kleinwort, discussed in Greene, involved a mutiny by coolie 
passengers, not by the crew. There is a dictum in Kleinwort: ‘‘If the 
crew, intending to turn pirates, were to murder the captain and run 
away with the ship, would not this be a loss by seizure?’’ But although 
the decision in Kleinwort has been frequently cited with approval, in 
this country as well as in England, I have found no ease which has 
approved the dictum. There is no conflict between the decision in 
Kleinwort and the decision in Greene. 

In The Minden, 1942 A.C. 50, and two other cases decided at the 
same time, German ships were carrying British-owned cargo, which 
was insured against seizure. When World War II broke out, the 
German masters attempted to take their vessels and cargo to German 
ports. In each case the master was acting in accordance with specific 
instructions received from the German Government, to which both he 
and shipowner owed allegiance. The House of Lords held that the 
master had seized the goods, in the sense that he had ceased to hold 
them as carrier. The Minden presented a different problem from 
Greene; the relation of master and shipowner to cargo-owner, which 
is that of carrier and shipper, is different from the relation of master 
and crew to shipowner, which is that of master and servant. The 
master and crew owe to the shipowner the duty of loyalty and obedi- 
ence, the breach of which is barratry. Barratry can be committed 
only against an owner or charterer, not against cargo. Arnould, sec. 
849. There was no barratry in The Minden; the master acted in the 
interests of the German shipowner as well as of the German Govern- 
ment. 

Greene has been repeatedly cited by text writers in the United 
States to support the statement that the term ‘‘seizure’’ does not in- 
clude a violent taking of possession of the ship by a mutinous crew. 
1 Phillips, Insurance, 5th ed., 1867, p. 652; 1 Parsons, Law of Marine 
Insurance, p. 584; Richards on Insurance, 4th ed., 1924, p. 834; 5 
Appleman, Insurance Law & Practice, 1941, see. 3256, n. 37. No 
doubt, as respondents contend, some of these text writers have ac- 
cepted Greene uncritically ; but the important point is that an Ameri- 
can marine insurance broker or underwriter, or his lawyer, who 
consulted the texts, would find Greene the accepted authority. 

(2) Is the use or threat of force a necessary element of seizure? 
The definitions in Webster and the O. E. D. to this effect are con- 
firmed by Black’s Law Dictionary (Fourth Ed.) : ‘‘To take possession 
of forcibly,* * *.’’ I have found no ease holding that there was a 
seizure of a ship or its cargo, or of goods on land, where superior 
foree was not used or threatened, although actual violence is not 
necessary. The three cases cited by respondents support this con- 
clusion. In Robinson Gold Mining Co. v. Alliance Ins. Co., (1904) 
A.C, 359, a shipment of gold was taken off a train in the territory of 
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the South African Republic by a government official, under a threat 
of force by the government. As Lord MacNaghten said: ‘‘The gold 
was not given up by the owners or by persons authorized by the 
owners to give it up. It was taken with a high hand from the carriers 
to whom it had been entrusted for safe carriage * * *.’’ In The 
Minden, supra, Lord Wright said: ‘‘The restraint which was operating 
on the master was the compelling force of the German State to which 
he was subject.’’ (1942) A.C. 50, at 80. In Cory v. Burr, 8 App. 
Cas. 393, the seizure was by a Spanish revenue cutter acting in the 
normal performance of her duties. Force was present, but there was 
no resistance and hence no violence. 

(3) Is action by a government or its authorized representatives a 
necessary element of seizure? The answer in England is clearly ‘‘no.’’ 
Kleinwort v. Shepard, 1 El. & El. 447, 120 Reprint 977; Johnston & 
Co. v. Hogg, 52 Q.B.D. 343 (1883); Arnould, sec. 829. Most of the 
American cases turned on the question whether the Confederacy was 
a de facto government, although Kleinwort was cited with approval in 
most of them. Dole v. Merchants’ Mutual Marine Ins. Co., 51 Me. 465; 
Dole v. New England Mutual Marine Ins. Co., C.C., Fed. Cas. No. 3, 
966; Dole v. New England Mutual Marine Ins. Co., 6 Allen, Mass., 373 ; 
Fifield v. Insurance Co., 47 Pa. 166; Mauran v. Alliance Insurance 
Co., 6 Wall. 1, 18 L.Ed. 836. Some of those cases dealt with capture 
as well as seizure. In Mauran the court held that in a capture by 
a de facto government there can be no question between the insurer 
and the insured as to the lawfulness of the government under whose 
commission the capture has been made. See also, Swinnerton v. 
Columbian Ins. Co., 37 N.Y. 174. 

However, even if action by a governmental agent is necessary to 
constitute seizure, action by a volunteer subsequently ratified by the 
government, or in line with the government’s policy, would appear to 
be sufficient. See, by way of analogy, Atlantic Mutual Ins. Co. v. 
King, (1919) 1 K.B. 307; The Amiable Isabella, 6 Wheat. 1, 66, 5 
L.Ed. 191; Carrington v. Merchants’ Ins. Co., 8 Pet. 495, 522, 8 L.Ed. 
1021; Compania Espanola, ete. v. The Navemar, 303 U. S. 68, 75, 76, 
58 S.Ct. 432, 82 L.Ed. 667. 

C. The Context of the Documents and the Context of the Transac- 
tions. The marine risk policies are in a customary form, with an 
f. ec. & s. warranty. The terms of this warranty have varied from 
time to time over the years. Its history and purpose were discussed 
by Atkin, L. J., in The Petersham, Britain S. S. Co., Ltd. v. The 
King, (1919) 2 K.B. 670. See also cases cited by Mr. Justice Black 
in Standard Oil Co. of New Jersey v. United States, 340 U. S. 54, 
55 n., 71 §.Ct. 135, 95 L.Ed. 68; Cory v. Burr, 8 App.Cas. at 395, 
400, 404; Dole v. New England Mutual Ins. Co., 6 Allen at page 385, 
88 Mass. at page 385; Greene v. Pacific Mutual Ins. Co., 9 Allen at 
page 220, 91 Mass. at page 220; and Arnould, sec. 905, et seq., and 
sec. 10, n. 37. 

The f. ec. & s. warranty excludes from the coverage of the marine 
risk policy certain losses, even though they are caused by one of the 
perils insured against, such as acts of enemies or pirates, takings at 
sea, arrests, restraints, and detainments of kings, princes and peoples, 
if such losses are caused by ‘‘capture, seizure, arrest, restraint or 
detainment, or the consequences thereof or any attempt thereat, or 
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any taking of the vessel by requisition or otherwise, whether in time 
of peace or war and whether lawful or otherwise’’; it also excludes 
all consequences of hostilities, ete. Some of the perils included in the 
insuring clause are eliminated entirely by the warranty, e. g. arrests, 
restraints and detainments; some are eliminated only in certain cases, 
e. g. acts of enemies or pirates, which are excluded only when they 
amount to capture, seizure, ete. or when an excluded peril is the real 
cause of the loss. If ‘‘barratry’’ and ‘‘seizure’’ are not mutually 
exclusive terms, the f. c. & s. warranty excludes from the coverage 
of the marine risk policy barratrous acts which amount to a seizure 
or are followed by a seizure as the ultimate cause of the loss. 

The f. ce. & s. warranty also excludes from the coverage of the marine 
risk policy any barratry which is a consequence of civil war, although 
such barratry may be covered by the war risk policy. 

The war risk policies cover those risks, including barratry, which 
would be covered by the marine risk policy in the absence of the 
f. ec. & s. warranty but which are excluded by that warranty. As 
originally written, the war risk policies did not exclude capture and 
seizure. They did contain certain trading warranties, which were 
modified from time to time to limit the ports in China at which the 
ships could touch. The purpose of the trading warranty was to pre- 
vent the ships from touching at those ports in China where they were 
in danger of being captured, seized or detained by communist troops, 
ships or port officials. The trading warranties originally excluded 
only ports in northern China occupied by the communists, but other 
ports were excluded later. In June, 1949, when the communist armies 
were rapidly extending their conquests down the coast of China, the 
clause ‘‘excluding capture and seizure’’ was added to the war risk 
policies, evidently because the insurers feared that the ships would 
trade so near the coast of China that they might be captured by com- 
munist gunboats or sampans, whether operated by the communist navy, 
port authorities or others, and because a clause which merely excluded 
certain ports would rapidly become obsolete. 

If the insurer had feared the masters and mariners of the ships 
themselves, as well as the communist gunboats and port officials, and 
had wished to be free of the risk of defection by the masters and 
mariners, the insurer could have excluded barratry from the risks 
assumed, or could have inserted a clause clearly excluding a loss caused 
by the defection of masters or the mariners. No precedent has been 
cited or found in which the word ‘‘seizure’’ has ever been held to 
cover or not to cover the case of a master or mariners who defected 
to the opposite side in a civil war. 

The instant suits. When libelants’ three tests are applied to the 
facts, it develops not only that the instant suits are quite different 
from any precedent relied on by either side, but that the case of the 
Hai Hsuan is different from the cases of the six Hong Kong vessels. 

In the case of the Hai Hsuan, tests (2) and (3) are clearly met. 
If the testimony of Captain Hsueh is to be believed—and libelants, 
having produced him, are in no position to question it—the mutinous 
officers and crewmen on the Hai Hsuan threatened violence to the 
captain, expressly or impliedly, and took the ship from his custody 
and control by the use or threat of superior force. They did not in- 


130 


1958 } JUDICIAL DECISIONS 131 


tend to use the ship for their own purposes, but acted as volunteers 
on behalf of the Communist Government in taking the ship into Singa- 
pore harbor, running up the red flag, and refusing to deliver the ship 
to Captain Paulsen. Whether or not this action was authorized by 
the Communist Government, or one of its agencies, it was ratified and 
adopted by the Communist Government. 

The problem in the case of the Hai Hsuan is with test (1), whether 
there can be a seizure of a ship by some of the officers and crew out 
of the control of the master and against the interest of the lawful 
owners. Greene says ‘‘no,’’ the dictum in Kleinwort, ‘‘yes.’’ But 
neither of those opinions considered the question of defection to the 
opposite side in a civil war. Unless it should be broadly held, as it 
was in Greene, that there can never be a barratrous seizure, it would 
appear that in the case of the Hai Hsuan the loss was caused both by 
barratry and by seizure. 

The facts in the six Hong Kong cases are different. Test (3) is 
met, because the masters acted as volunteers for the Communist Govern- 
ment in running up the red flags and holding the ships for that govern- 
ment. They did not attempt to hold the ships for their own benefit 
or for the benefit of the crew, as pirates or otherwise. Although their 
acts were not authorized in advance by the Communist Government, 
they were later ratified by that government. 

Whether test (2) is met is debatable. The flags were changed and 
the ships held for the Communist Government and its agencies by the 
deliberate decision of their respective masters, with the approval of 
the great majority of the officers and crew. Not only was there no 
violence, there was no show of force or threat of violence by the com- 
munist troops or agents or by anyone else. The fact that a few mem- 
bers of one or more of the crews were ‘‘disgusted’’ does not prove that 
force was used or threatened. Neither does the fact that communist 
agents on the ships or in Hong Kong may have persuaded some of the 
masters and others to refuse to sail to Taiwan and to take or acquiesce 
in the final action of changing the flags. There is no evidence that 
any communist agents went beyond argument and persuasion in secur- 
ing the defection of the masters and mariners. No doubt the men were 
made acutely conscious of the fact that their families lived in Shang- 
hai or other areas controlled by the communists; but there is no evi- 
dence that any reprisals were actually threatened if they did not 
change sides. The instant suits are different from The Minden. 
There ‘‘the restraint which operated on the master was the compelling 
force of the German State to which he was subject.’’ (1942) A.C. 
50, at 80. The masters and the crewmen in the instant suits were 
employees of CMSN, an agency of the Nationalist Government. They 
owed allegiance to that government and loyalty to CMSN. Despite 
the difficult personal decision which each master, officer and crewman 
had to make, there was no ‘‘compelling force’’ to which the defecting 
masters, officers and crewmen were subject. 

The problem under test (1) as applied to the six Hong Kong vessels 
is whether barratrous action by a master can ever amount to a seizure. 
In each instance the change of flag was the deliberate act of the 
master, with the approval of the great majority of his officers and 
crew. As the Massachusetts court said in Greene, ‘‘Certainly the word 
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‘seizure’ cannot be applied to any barratrous act of the master. He 
has by law possession and control of the ship. He may, it is true, 
take her out of her course or convert her to his own use in violation of 
his duty to the owner. But he can not be justly said to seize that which 
is wholly in his own keeping. The same is true to a certain extent 
of the mariners.’’ This statement of the law has been accepted by 
American text writers; and there is no decision to the contrary in 
England. The underwriters must have been familiar with it. Its 
application to the facts of these cases has not been shown to be con- 
trary to the intention of the parties, as such intention may be gathered 
from the context of the policies and of the series of transactions be- 
tween the assureds’ broker and the insurer’s agent. If an insurer 
wishes to exclude coverage for the barratrous acts of a master in chang- 
ing sides in a civil war, running up the revolutionary flag and holding 
his ship for the other government, it should say so explicitly, and not 
rely upon such ambiguous clauses as we face in these cases. The 
policies were prepared by the insurer and its agents; any ambiguities 
must be resolved against the insurer. Marine Ins. Co. v. McLanahan, 
4 Cir., 290 F. 685; Calmar S. S. Corp. v. Seott, 2 Cir., 209 F.2d 852. 

I conclude that there was no seizure of the six Hong Kong vessels. 
If the burden of proof rests on libelants on this issue, it has been met. 
It is, therefore, unnecessary to determine the disputed question of 
who has the burden of proof on this issue. See Munro, Brice & Co. 
v. War Risks Ass’n, (1918) 2 K.B. 98; Arnould, see. 905b; Couch, 
Cyclopedia of Insurance Law, (1931 ed.) see. 2217; American Mer- 
chant Marine Ins. Co. of New York v. Liberty S. & G. Co., 3 Cir., 282 
F.. 514; ef. New York & Cuba Mail S. 8S. Co. v. Continental Ins. Co., 2 
Cir., 117 F.2d 404. 

Whether there was a seizure of the Hai Hsuan, within the meaning 
of the policies, presents a more difficult problem. The barratry was 
that of the mariners alone, who threatened violence to the captain, 
expressly or impliedly, and took the ship from his custody and control 
by the use or threat of superior force. The case comes within the 
dictum of Kleinwort. Even Greene recognizes the distinction be- 
tween the ‘‘possession and control’’ of the ship by the master, and the 
‘‘qualified possession’’ by the mariners. Able and experienced proc- 
tors for libelants, in Article 19 of their libel in the Hai Hsuan ease, 
twice referred to the Hai Hsuan as having been seized. No similar 
language was used in the libels dealing with the six Hong Kong 
vessels. It appears that libelants recognized the distinction between 
the cases, believed that the Hai Hsuan had been seized, and relied 
for recovery in that case upon Arnould’s doctrine that a special rule 
with respect to proximate cause applies in barratry cases. That 
rule was strongly urged by libelants, but I cannot follow it. See dis- 
cussion in IV, above. [Omitted.| 1 conclude that there was a seizure 


of the Hai Hsuan. 


The court concluded that the losses of the six vessels were covered by 


the war risk policies, that the libelants complied with the ‘‘sue and labor’’ 
clause, and that interest at 3% per annum was payable from the date 
respondents denied liability after proper proofs of loss were filed. 
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Admiralty—conflict of laws—cargo damage—contract providing for 
dispute to be settled in foreign court—discretion to allow proceeding 
in England. 


Tue Fenmarn. [1957] 2 All E. R. 707; 1 Lloyd’s List L. Rep. 511 
(1957). 


Probate, Divorce and Admiralty Div., June 7, 1957. Willmer, J. 


The plaintiffs claimed under a bill of lading which acknowledged the 
shipment by a Russian organization, on board the defendant’s steamship, of 
a cargo of turpentine loaded at a Russian port for delivery at the port of 
London. The bill of lading provided, inter alia, that: ‘‘All claims and 
disputes arising under and in connexion with this bill of lading shall be 
judged in the U.S.S.R.’’ Plaintiffs, alleging that the cargo was contami- 
nated upon arrival, libeled the ship in England. The defendants, a 
German company which owned the ship, moved to set aside the writ for 
want of jurisdiction and, in the alternative, to stay all proceedings. It 
was held per Willmer, J., that the English Admiralty Court had jurisdic- 
tion under the Administration of Justice Act of 1956 (4 and 5 Eliz. 2, 
e. 46), see. 1(1)(g). The exercise of jurisdiction was, however, discre- 
tionary. The court conceded that the plaintiff’s evidence must be strong 
to overcome the prima facie right of the defendants to have the pro- 
ceedings stayed in accordance with the express terms of the contract. The 
court noted that virtually all the evidence and witnesses were in England 
and little, if any, hardship to the defendants would be occasioned by the 
trial in England, whereas if proceedings were stayed and alternative pro- 
ceedings were begun in Russia, added delay and expense would be entailed. 
Accordingly, the plea to stay proceedings was denied. Leave to appeal 
was granted. 


Income tax—agency—foreign principal in area occupied by enemy— 
subsequent attempted ratification 


Boston Deep Sea Fisninea & Ice Co. v. FarnuaAm. [1957] 3 All 
E. R. 204. 


Chancery Div., July 31,1957. Harman, J. 


A trawler, owned by a French fishing company, was at the dock of its 
English agent unloading fish when France fell during World War II. 
The manager of the English concern, who had been a director of the French 
company and had owned forty-nine percent of its stock, prevented the 
vessel from leaving port and, thereafter, continued to operate it during 
the remainder of the war. At the end of the occupation, the French eom- 
pany purported to ratify its English agent’s acts, allowing it to retain the 
considerable profit made in wartime fishing. The English Inspector of 


134 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 52 


Taxes then assessed a tax under that section of the Income Tax Act which 
provided that the annual profits of a non-resident concern are to be charged 
for taxes in the name of its agent. The English company paid the tax 
and sued for a refund under another section of the Act which exempted 
them from such taxes unless they were ‘‘an authorized person carrying 
on a regular agency’’ of the French company. 

The court held that while the agent purported to act for the principal 
and while at the time of ratification the principal was legally capable of 
doing the act himself, nevertheless the purported ratification was ineffective 
since at the time the acts were done the French company, being an enemy 
alien, was incompetent to act as a principal. Accordingly, judgment was 
given for the taxpayer. 


NoTEs 


‘‘Bona fide resident of a foreign country”’ within Internal Revenue 
Code—other tax holdings 


In Weible v. United States, 244 F. 2d 158 (U. S. Ct.A. 9th Circuit, April 
15, 1957, Ross, D. J.; Lemon, Ct. J., dissenting), it was held that appel- 
lant, who worked for several years in foreign countries opening plants 
for his American employer, was a ‘‘bona fide resident of a foreign country’ 
within Section 116 of the Internal Revenue Code,' even though in one of 
the years in one country he had obtained exemption from taxes on an af- 
fidavit stating that he was a ‘‘resident’’ of the United States. 


NOTE: In Karrer v. United States, 152 F.Supp. 66 (U. S. Ct. Cls., May 
8, 1957, Littleton, J.), payments by American corporation to Swiss inventor 
for work in Switzerland pursuant to special employment contract under 
Swiss law between inventor and Swiss corporation, which had assigned 
U. S. patent right to American corporation, were held not to be ‘‘income 
from sources within the United States.’’ In Jorgensen v. United States, 
152 F.Supp. 73 (U.S. Ct. Cls., May 8, 1957, Madden, J.; 2 judges dissent- 
ing), it was held that a gift of a New York bank account by a citizen and 
resident of Denmark was ‘‘property situated within the United States’’ 
within the gift tax provisions of the 1939 Code. 


Admiralty—Carriage of Goods by Sea Act—delay after discharge of 
goods—statute of limitations—‘‘loss or damage’’ includes damage 
caused by delay 


Respondent earrier’s failure to deliver goods after bills of lading were 
presented in proper form occurred after discharge of the goods. Section 
3(6) of the Carriage of Goods by Sea Act * provides that the carrier ‘‘shall 


126 U.S.C.A. § 116. 246 U.S.C.A. § 1303(6). 


1958 | JUDICIAL DECISIONS 135 


be discharged from all liability in respect of loss or damage’’ unless suit 
is brought within one year after delivery. The court held the section in- 
applicable by its terms, inasmuch as the claim arose after the discharge 
of the goods, but held that the bills of lading made the provision applicable 
while the goods were in custody of the carrier. The court held, further, 
that ‘‘loss or damage’’ is broader than physical damage and includes loss 
by delay, and, accordingly, the limitation provision was applicable. Com- 
mercio Transito Internazionale v. Lykes Bros. Steamship Co., 243 F.2d 683 
(U.S. Ct.A., 2nd Cireuit, April 29, 1957, Medina, Ct. J.). 


Seamen—Jones Act—jurisdiction—applicability of access to courts 
provision of treaty with Spain 


Action by Spanish seaman for maintenance and eure and damages for 
personal injuries. Defendants were the employer, a Spanish corporation, 
and three American corporations. The action was dismissed on jurisdic- 
tional grounds in the District Court, 142 F.Supp. 570 (U. 8S. Dist. Ct., 
S.D.N.Y., Sugarman, J.). On the seaman’s appeal, it was argued that 
Article VI of the Treaty of 1902 between the United States and Spain,’ 
an access-to-courts provision, gave the court jurisdiction under the Jones 
Act.2, The Court of Appeals, Per Curiam, rejected the contention. Romero 
v. International Terminal Operating Co., 244 F.2d 409 (U.S. Ct.A., 2nd 
Cireuit, April 30, 1957). 


Admiralty—Jones Act—Workmen’s Compensation—injury to pile 
driver working on ‘‘Texas Tower’’ 


Plaintiff, employed as a pile driver, sued his employers under the Jones 
Act for injuries sustained while being transported from barge to a ‘‘ Texas 
Tower’’ already located at sea and being constructed for use as a radar 
station. The court below directed a verdict for the defendants on the 
ground that the injury was covered by the Defense Bases Act * which in- 
corporated the Longshoremen’s and Harbor Workers’ Compensation Act ‘ 
unless the employee is a ‘‘member of a crew of any vessel.’’ On appeal, 
the majority, Per Curiam, affirmed, holding that plaintiff did not come with- 
in the exception as a ‘‘member of a crew of any vessel,’’ even though he 
had done some work on the barge prior to the injury. Hartigan, J., would 
have remanded for a finding on whether plaintiff was a member of the 
crew. Grimes v. Raymond Concrete Pile Company, 245 F.2d 427 (U. S. 
Ct.A., Ist Cireuit, June 18, 1957). 


133 Stat. 2105. 342 U.S.C.A. §§ 1651, 1654. 
246 U.S8.C.A. § 688, 41 Stat. 1007. 433 U.S.C.A. § 901 et seq. 
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Admiralty—Panama Labor Code not applicable to Liberian ship owned 
by Panamanian corporation—‘‘sit-down strike’’ defeats action for 
unlawful discharge 


In Grivas v. Alianza Compania Armadora, 150 F.Supp. 708 (U. 8S. Dist. 
Ct., S.D.N.Y., April 25, 1957, Dawson, D. J.), in which libelants were sea- 
men hired by respondent Panamanian corporation for service on ship of 
Liberian registry owned by it, it was held that the Panama Labor Code 
was not applicable. Libelants were discharged after they went on a 
‘*sit-down strike,’’ refused to work, and refused to leave the ship which 
was in a ‘‘foreign’’ port. Under these circumstances, damages for unlaw- 
ful discharge were denied. 


Jurisdiction over crime—false statement made abroad in application 

for visa 
In Chin Bick Wah v. United States, 245 F.2d 274 (U.S. Ct.A., 9th Cir- 
cuit, May 28, 1957, Chambers, Ct. J.; rehearing denied, August 9, 1957), 
a conviction for making a false statement in Hong Kong in application for 
immigrant visa was upheld without discussion of the jurisdictional point. 


Trademark registration—assignment by French manufacturer of tts 
United States trademark and good will—status of assignee 


In Roger & Gallet v. Janmarie, Inc., 245 F.2d 505 (U.S. Ct. of Customs 


and Patent Appeals, June 10, 1957, Rich, J.), it was held that United 
States assignee from French manufacturer and owner of trademark of 
U. S. trademark and registration thereof, together with the good will in 
connection therewith, became owner of the mark and entitled to oppose 
registration of mark allegedly deceptively similar, even though French 
manufacturer under French law remained owner of trademark in France. 
Both the French and United States trademark laws were assumed to have 
no extraterritorial effect. 


Powers of attorney from Polish citizens—voluntary character and 
possibility of payment 


In Danisch v. Guardian Life Insurance Co. of America, 151 F.Supp. 17 
(U. S. Dist. Ct., S.D.N.Y., March 13, 1957 (Supplemental Opinion, April 
18, 1957), Edelstein, D. J.), plaintiffs, citizens of Polish People’s Republic 
and beneficiaries under policies issued by defendant, gave powers of at- 
torney through court action in Poland to Polish officials in the United 
States, who in turn authorized plaintiffs’ American attorneys to appear. 
On defendant’s motion to dismiss, the court refused to find that the powers 
had not been given voluntarily, despite U. S. Treasury regulations for- 
bidding the payment of Government funds to residents in Poland. The 
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court refused also to find that the plaintiffs would not receive payment, 
but entered an order requiring the payment of the proceeds into court 
pursuant to sections 474 and 975 of the New York Civil Practice Act, unless 
the plaintiffs applied for a hearing on this issue of fact. 


Burden on commerce with foreign nations in tort suits by non-rest- 
dents against non-United States corporations 


In Overstreet v. Canadian Pacific Airlines, 152 F.Supp. 838 (U. 8. Dist. 
Ct., S.D.N.Y., May 21, 1957, Dimock, D. J.), it was held that action for 
personal injury in Canada by non-resident of New York against Canadian 
corporation operating flights to Alaska and Hawaii but not to the conti- 
nental United States was an unreasonable burden upon commerce with 
foreign nations under the Constitutional provision, and that commerce 
between a foreign nation and U. 8. Territories came within the provision. 

On the same day, the same judge decided, in Shulman v. Compagnie 
Generale Transatlantique, 152 F.Supp. 833, that a suit for personal in- 
jury in France by non-resident of New York against the French railways 
was not such an unconstitutional burden, on the ground the Constitutional 
protection was of commerce ‘‘of the United States’’ with foreign nations 
and that no such commerce was burdened on the facts. 


Jurisdiction over antitrust conspiracy having foreign elements—ef- 
fect of Treaty of Friendship, Commerce and Navigation 


Defendants, American corporations and an American subsidiary of 
Japanese corporation, were indicted for alleged conspiracy in the importa- 
tion of Japanese wire nails in violation of the Sherman Act * and the Wilson 
Tariff Act.2 On motion to dismiss, the court held, inter alia, that the con- 
spiracy was clearly within the jurisdiction of the U. S. courts regardless 
of acts in Japan or legality of such acts under Japanese law. It held, 
further, that neither Article XVIII of the 1953 U. S.-Japanese Treaty of 
Friendship, Commerce and Navigation,’ providing for consultation on 
restrictive business practices, nor Article VII, providing for national 
treatment, prevented the prosecution. United States v. R. P. Oldham 
Company, 152 F.Supp. 818 (U. S. Dist. Ct., N.D. Calif. $.D., June 11, 
1957, Murphy, D. J.). 


Territory under trusteeship a ‘‘foreign country’’ within Federal 
Tort Claims Act 

Suit under Federal Tort Claims Act for injury in 1955 on Kwajalein 

Island in the Marshalls. Defendant United States moved to dismiss on the 

ground that the island was a ‘‘foreign country’’ under the Act. At the 


115 U.S.C.A. § 1. 3 T.I.A.S., No. 2863. 
215 U.S.C.A. § 8. 628 U.S.C.A. § 2680 (k). 
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relevant date, the United States was the administering authority of the 
territory which, as a strategic area, had been put under the trusteeship 
system.' The motion was granted. Callas v. United States, 152 F.Supp 


17 (U.S. Dist.Ct., E.D.N.Y., June 18, 1957, Byers, D. J.). 


Customs—effect of Presidential Proclamation on 1902 Treaty with 
Cuba 


In Colonial Molasses Co. v. United States, 152 F.Supp. 242 (U.S. Customs 
Ct., Jan. 22, 1957, Donlon, J.), percentage reduction provided in 1902 
Cuban Reciprocity Treaty * was held inapplicable to import from Cuba in 
1948, on the ground that a Presidential Proclamation pursuant to authority 
given by the Trade Agreements Act of 1934 made the 1902 provision in- 
operative. 


Customs—General Agreement on Tariffs and Trade—conformity of 
assessment with Agreement 


In Bercut-Vandervoort & Co. v. United States, 151 F.Supp. 942 (U. S. 
Customs Ct., 3rd Div., April 30, 1957, Johnson, J.), it was held that the 
assessment of imported under-proof gin on a wine-gallon basis instead of a 
proof-gallon basis did not violate the General Agreement on Tariffs and 
Trade, Art. 2, § 2(a) * and Art. 3, § 2,‘ even though the competitive do- 
mestie product was taxed on a proof-gallon basis prior to reduction of proof 


for sale. Donlon, J., dissented on the ground that the assessment was an 
‘‘indirect’’ discrimination under Art. 3, § 2, and that See. 615 of the 
Revenue Act of 1951 ° showed a Congressional intent that the Agreement 
should prevail over subsequent legislation in case of conflict. 


Foreign divorce decree—effect of fraud 


In Macalpine v. Macalpine, [1957] 3 All E.R. 134 (P.D.A. Div., June 
27, 1957, Sachs, J.), the husband instituted divorce proceedings in a 
Wyoming State court six years after he had left his wife in England where 
the parties had been married. Although knowing his wife’s whereabouts, 
the husband swore otherwise before the court, and the proceedings reached 
judgment in the husband’s favor with local notice only and without knowl- 
edge to the wife. Two years later the husband remarried. The first 
wife, upon learning of the divorce proceedings, brought suit in England 
for divorce on the grounds of the husband’s adultery occasioned by his 
second marriage. 

Conceding the case to involve a fresh point of law, the court found 


161 Stat. 3301. 461 Stat. A 18 as modified by 62 Stat. 3679 
233 Stat. 2136. 565 Stat. 569. 
361 Stat. A 15. 
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analogy in foreign in rem judgments and tested the first divorce proceedings 
by principles of natural justice. Sachs, J., speaking for the court, recog- 
nized that foreign courts are at liberty to apply their own rules of service 
and substituted service and notice upon information given by litigants in 
good faith, but that the husband’s fraud vitiated that principle and denied 
natural justice to the wife. Accordingly, the court held the American 
decree void, found the second marriage adulterous, and granted the first 
wife a decree of divorce. 


Marriage in Germany of displaced Polish nationals—invalidity under 
German law—validity under English law—separate community. 


In Kochanski v. Kochanska, [1957] 3 All E.R. 142 (P.D.A. Div., June 
28, 1957, Sachs, J.), Polish nationals living in a displaced persons’ camp 
in Germany were married by a Polish priest in a German Catholie church. 
The ceremony did not conform to German law and was invalid. The 
court repeated the rule announced in Taczanowska v. Taczarowski, [1957 | 
2 All E.R. 563, that the validity of a marriage as regards formalities is 
presumptively governed by the lex loci celebrationis, but found exception 
to it in the facts of this case. Because the rule is based on the presumption 
that the parties have subjected themselves to the law of the locality in which 
the marriage is performed, a showing, as here, that the parties refused to 
fraternize with Germans and lived apart in a separate community over- 
came the presumption. Having no law to apply, the English court was 
free to apply its own common law and declared the marriage valid. 


Advice on foreign law as practice of law 


Appellant, a Mexican lawyer admitted to practice in the courts of that 
country but not a citizen of the United States nor a member of the New 
York Bar, was adjudged in contempt and enjoined from practicing, from 
giving any legal advice, and from rendering legal services of any kind 
On appeal, the decision below was affirmed and it was held that practice of 
foreign law exclusively did not render inapplicable Section 270 of the 
Penal Law respecting unlicensed practice of law. In Re Roel, 3 N.Y. 2d 
224 (N.Y. Ct App., July 3, 1957, Froessel, J.; Van Voorhis and Fuld, 
JJ., dissenting). 


Jurisdiction—realty owned by sovereign state—immunity—procedure 


Action to determine title to real property. Defendants were the King- 
dom of Afghanistan and the chief representative of that country to the 
United Nations, and they moved to dismiss for lack of jurisdiction. The 
U. 8. Attorney appeared as amicus curiae and ‘‘suggested’’ immunity at the 
request of the Department of State on the basis of the Headquarters 
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Agreement’ and the Joint Resolution of Congress,? and especially since 
the property is being used as the official residence of the chief representative 
and as an office for the permanent delegation. The court regarded itself 
as bound by the determination of the Executive Branch. Knocklong 
Corporation v. Kingdom of Afghanistan, N.Y. Law Journal, March 28, 
1957, p. 13 (County Court, Nassau County, N.Y., Brown, J.). 


AMERICAN CASES ON ENEMY PROPERTY AND TRADING 
WITH THE ENEMY 


Von Opel v. Brownell, 244 F.2d 789 (D.C. Cir., May 23, 1957), effect of 
innocent party being a shareholder in an enemy corporation; Rusche v. 
Brownell, 244 F.2d 782 (D.C. Cir., May 23, 1957) ; Willenbrock v. Brownell, 
152 F.Supp. 351 (E.D. Pa., May 28, 1957), being abroad for a considerable 
length of time in regard to what constitutes an enemy; Wagman v. Arnold, 
152 F.Supp. 637 (S.D.N.Y., May 23, 1957), subpoena power of Foreign 
Assets Control Division. 


AMERICAN CasES ON NATIONALITY 


Citizenship. Garlasco v. Dulles, 243 F.2d 679 (2nd Cir., April 2, 1957), 
necessary intent to establish residence; Espindola v. Barber, 152 F.Supp. 
829 (N.D.Calif., May 29, 1957), alien status under the saving clause of the 
Act; Lee Chuck Ngou v. Brownell, 152 F.Supp. 426 (E.D.Wis., June 6, 


1957), child born in 1931 not affected by subsequent residence requirements 
set up in the statute; Ficano v. Dulles, 151 F.Supp. 650 (E.D.N.Y., Dec. 
31, 1954), temporary visa does not constitute a ‘‘certificate of identity’’; 
Wong Yoke Sing v. Dulles, 151 F.Supp. 459 (E.D.N.Y., May 22, 1957), 
effect of blood tests in determining whether applicant was son of Ameri- 
can citizens; Ferretti v. Dulles, 150 F.Supp. 632 (E.D.N.Y., March 29, 
1957), affirmed, 246 F.2d 544 (2nd Cir., July 31, 1957). 

Deportation. Gil v. Del Guercio, 246 F.2d 553 (9th Cir., June 17, 
1957), right to voluntary departure; Duran-Garcia v. Neely, 246 F.2d 287 
(5th Cir., July 16, 1957), misrepresentation of visitors’ purpose in entering 
U.S.; Vlisdis v. Holland, 245 F. 2d 812 (3rd Cir., July 3, 1957), alien’s 
refusal to recognize seamen’s landing permit; Marcello v. Brownell, 245 
F.2d 279 (D.C. Cir., June 13, 1957), conviction under Marijuana Tax Act; 
U.S. v. Larocca, 245 F.2d 196 (3rd Cir., May 13, 1957), good moral char- 
acter in relation to trading in illegal slot machines; Klig v. Brownell, 244 
F.2d 742 (D.C. Cir., April 4, 1957), membership in Communist Party of a 
foreign nation; Dessalernos v. Savoretti, 244 F.2d 178 (5th Cir., April 22, 
1957), non-compliance with Alien Registration Act; Savoretti v. Small, 
244 F.2d 292 (5th Cir., May 1, 1957), effect of application for relief from 


1 T.1.A.S., No. 1676. 261 Stat. 756. 
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military service; Gagliano v. Bernsen, 243 F.2d 880 (5th Cir., May 17, 
1957), proper parties to opening up a deportation proceeding; Gubbels v. 
Del Guercio, 152 F.Supp. 277 (S.D.Calif., June 12, 1957), conviction by a 
military tribunal constitutes ‘‘conviction’’ under the Act; Goncalves-Rosa 
v. Shaughnessy, 151 F.Supp. 906 (S.D.N.Y., June 10, 1957), effect of 
raising privilege against self-incrimination at hearing; Feng Yeat Chow v. 
Shaughnessy, 151 F.Supp. 23 (S.D.N.Y., May 7, 1957), deportation sub- 
jecting aliens to physical persecution; Gilles v. Del Guercio, 150 F.Supp. 
864 (S.D.Calif., May 9, 1957), effect of examination of spouse in a pro- 
ceeding against wife; Da Costa v. Holland, 151 F.Supp. 746 (E.D.Pa., 
Jan. 2, 1957), civil nature of deportation proceeding. 

Naturalization. Duron v. U.S., 246 F.2d 400 (2nd Cir., July 16, 1957), 
service aboard a vessel with home port in Manila; In re Muniz, 151 F.Supp. 
173 (W.D.Pa., Dee. 27, 1956), cannot have a naturalization hearing after 
a finding of deportability; U.S. v. Boubaris, 244 F.2d 98 (2nd Cir., May 
8, 1957), effect of military service by an illegal entrant; effect of exemption 
from military service: Petition of Sally, 151 F.Supp. 889 (S.D.N.Y., June 
10, 1957) ; In re Planas, 152 F.Supp. 456 (D.N.J., July 8, 1957) ; Petition 
of Pinto, 152 F.Supp. 892 (S.D.N.Y., June 28, 1957); U.S. ex rel. Barry 
v. Shaughnessy, 152 F.Supp. 881 (S.D.N.Y., Aug. 2, 1957), proper time 
for filing petition; Petition of Kaufteil, 152 F.Supp. 538 (S.D.N.Y., June 
21, 1957), non-compliance with physical residence requirements; Petition 
of Iiknes, 151 F.Supp. 862 (S.D.N.Y., June 6, 1957), conviction for petty 
lareeny in regard to good moral character; Petition of Omar, 151 F.Supp. 
763 (S.D.N.Y., June 7, 1957), necessary length of time of marital union. 

Denaturalization. U.S. v. Chandler, 152 F.Supp. 169 (D.Md., June 13, 
1957), misrepresentation as to membership in the Communist Party; failure 
to file affidavit of good cause: U.S. v. Miller, 152 F.Supp. 27 (N.D.Calif., 
June 14, 1957) ; U.S. v. Kaplan, 150 F.Supp. 577 (D.Conn., May 4, 1956). 

Entry. Chin Bick Wah v. U.S., 245 F.2d 274 (9th Cir., May 28, 1957), 
prosecution for false statements in application for an immigration visa; 
US. v. Hall, 245 F.2d 338 (2nd Cir., May 27, 1957), prosecution for at- 
tempted bribery of immigration officer. 

Miscellaneous. U.S. v. Glens Falls Indemnity Company, 152 F.Supp. 
840 (S.D.N.Y., May 15, 1957), forfeiture of alien’s bond; The A/S Glittre 
v. Dill, 152 F.Supp. 934 (S.D.N.Y., April 12, 1957), imposition of fine on 


‘ 


shipowner for violation of Immigration Act. 


BOOK REVIEWS AND NOTES 


Académie de Droit International. Recueil des Cours, 1954. Tome I: pp. 
569. Index; Tome II: pp. 726. Index (Vols. 85 and 86 of whole series). 
Leiden: A. W. Sijthoff, 1955. Fl. 40 each. 


The first one hundred pages of the 1954 lectures at the Hague Academy 
are a study of Le Traitement des Différends Internationaur par le Conseil 
de Sécurité, by Dr. Jiménez de Aréchaga, formerly of the United Nations 
Secretariat, later Under Secretary of Foreign Affairs for Uruguay. The 
little book which he had earlier written for the Carnegie Endowment pre- 
pared us to expect the competent and keen analysis here given of the work- 
ing of the Security Council. He regards that body as a political organ, 
as indeed it is; and though he credits it with more respect for interna- 
tional law than this reviewer thinks it deserves, the reader will find a 
thoughtful and realistic description of the way the Security Council oper- 
ates and why it behaves as it does. 

The two following lectures deal with international private law. Les 
Principaux Traits de la Récente Codification Hellénique touchant le Droit 
International Privé is the subject of Dr. Georges S. Maridakis, professor at 
the University of Athens and formerly Minister of Justice. These prin- 
cipal characteristics he describes clearly in thirteen chapters; and he con- 
veniently sums them up in one page at the end, where we learn (inter alia) 
that foreign law is put on an equality with Greek law, and the alien is in 
principle assimilated to a Greek national as regards civil rights; that renvoi 
is rejected, as is also the principle ‘‘de la plus grand proximité’’; that 
personal status depends upon nationality; that as to contractual obliga- 
tions the principle of ‘‘l’autonomie de la volonté’’ is maintained but, lack- 
ing volonté, the judge may seek the appropriate meaning from ‘‘the proper 
law of the contract,’’ the ensemble of circumstances. In general, these 
rules are indefinite, imbued with liberalism and leave much freedom to the 
practitioner. 

Professor B. A. Wortley of the University of Manchester discusses The 
Interaction of Public and Private International Law today. To this re- 
viewer it has always been a paradox that international private law, though 
not binding upon states, has apparently been well observed, whereas public 
international law, though supposedly binding upon states, is so rarely called 
upon by states. Public and private international law, says Professor 
Wortley, have inevitable points of contact which become more frequent as 
we ‘‘get away from systems of private international law that are not inter- 
national, and from systems of public international law that are not re- 
garded as law.’’ Having outlined the nature of the two systems in a first 
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chapter, he considers in the next three chapters the rules and principles 
of public law which are used by the private law practitioner, conversely 
those of private law used by the public law exponent, and those which are 
common to both systems ‘‘and the observance of which is a mark of a 
civilised society.’’ A final chapter considers some of the problems raised by 
unifying both systems. 

Captain M. W. Mouton, adviser on international law to the Navy and the 
Foreign Office of The Netherlands, lectured upon The Continental Shelf, 
developing further his book upon the subject published in 1952. These 
lectures contain as comprehensive and useful a survey as the reviewer has 
seen. He starts with a chapter on the natural resources of the sea; takes 
up state practice and study by international law bodies, then the problems 
of installations in the sea, the problems raised by unilateral acts of states, 
and recent developments. He believes strongly in the freedom of the seas, 
within which regime the sea bed should be included; and he strongly 
criticises the draft prepared by the International Law Commission—though 
he also criticizes the delay of the General Assembly in acting upon it: ‘‘The 
Assembly has put the Continental Shelf on the shelf for many years.’’ He 
thinks that there should be international supervision to protect the resources 
of the sea and suggests an International Authority for this purpose within 
the United Nations: 


Here is a huge part of the world, by far the largest part of the Earth’s 
surface, where we find the nucleus of a World Organization as it should 
be. Here we can through cooperation exploit the riches of the Earth, 
here we ean organize an International Police Force to see to it that the 
exploitation is carried out in accordance with the agreements. 


Perey Corbett, of the Center of International Studies at Princeton Uni- 
versity, continued, in lectures on The Social Basis of a Law of Nations, his 
skeptical analysis of international law as real law. He provides a good 
purgative for the thinking of international lawyers. His thesis ‘‘does not 
deny progress towards a law of nations. It merely disputes the doctrine 
that we already have a system which merits that name or that it is expedient 
to talk as if we had.’’ This may be an overstatement in a system which 
the states, its subjects, call law; but there can be no doubt, as he points 
out by brief reference to topic after topic, that the lacks and needs of inter- 
national law weigh heavily in the scales against its positive contributions. 
The reason for this weakness is that with regard to the units which form 
the constituency for supra-national law, ‘‘most of the integrative forces 
which hold nations together are wanting, while the divisive forces which 
operate even within the nation are here multiplied.’’ Such hope as he 
can find lies in the inadequacy of the sovereign state to serve the need of 
its members in the face of increasing concern for the material and spiritual 
welfare of the individual. He therefore looks at a number of international 
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welfare agencies which move in this direction. He looks, apparently, at 
a world law based upon the individual rather than upon states. 

The second volume of 1954 (No. 86) begins with International Fiscal 
Law, a contribution by Professor Max Chrétien. It is limited to the de- 
velopment of fiscal law in regard to customs duties under the League of 
Nations and the United Nations, with occasional reference to other inter- 
national organizations. A first chapter deals with organs created by the 
League of Nations to study fiscal matters; the second, with attempts to 
develop fiscal conventions; a third, with the influence exerted by these 
bodies, which he thinks can be demonstrated de facto but not de jure; and 
a final chapter shows that the two world courts contributed little or nothing. 
His conclusion is that, aside from treaties, there are no fixed limitations 
in positive law upon fiscal sovereignty even with regard to customs matters. 

Professor Paul de La Pradelle, of the Faculté de Droit d’Aix en Provence, 
had as his subject Les Frontiéres de l’Air. There are no natural frontiers 
in airspace, but states, insisting on sovereignty usque ad caelum, have set up 
artificial frontiers which lead to many inconveniences. It might be techni- 
eally possible to set up proper frontiers in the air and to establish a right 
of ‘‘innocent passage’’; but national interests prevent this and lead to such 
amazing actions as that of the United States in shutting off huge areas of 
the Pacific for nuclear experimentation. Chapter II surveys the work of 
the ICAO and efforts since that time; Chapter III considers frontier inci- 
dents and means of settling them peaceably. He examines many prob- 
lems—such as customs, health, passports, as well as violations of territory- 
and concludes that the progress of law in this field requires a more precise 
delimitation of aerial frontiers and better peaceful procedures for prevent- 
ing and settling disputes. He thinks that improvement will be forced upon 
sovereign states by economic and transport needs, and by technical develop- 
ments; he did not know of ‘‘Sputnik”’ at the time he wrote. 

Economic Order and International Law are discussed in thoughtful and 
interesting fashion by Dr. William Répke, of the Graduate Institute of 
International Studies at Geneva. The two things are interconnected: 
students of law are turning to economics to understand better the function 
of law, and students of economies are turning to law for better understand- 
ing of the conditions of economic life. Dr. Répke is primarily concerned 
with collectivism in its relation to national sovereignty ; the latter, he knows, 
needs ‘‘dismantling,’’ but there would be ‘‘little advantage in taking away 
from national governments the sovereign rights of collectivist economic 
control for the sole purpose of transferring it to an international authority.” 
He agrees with Maclver that ‘‘the demarcation of economic and political 
powers is part of the general process of social evolution.”’ 

To this reviewer the most inadequate functioning of the system of inter- 
national order which we now have is in the making of new law, and he 
consequently found especially interesting the lectures on United Nations 
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Treaty Practice by Shabtai Rosenne, Legal Adviser to the Israeli Foreign 
Office. It is a detailed and thoroughly documented study. After an in- 
troductory chapter outlining the study (in which he speaks of the ‘‘formid- 
able opposition’’ of the United States to treaty-making in the United Na- 
tions), he considers treaties (between states) made under the auspices of 
the United Nations, bilateral treaties to which an international organiza- 
tion is a party, and the roéle of the Secretary General in negotiating, and in 


serving as depositary and registering authority for treaties. Classified 
thereunder is a storehouse of information concerning procedures and prob- 
lems in United Nations practice, with various questions which should be of 
interest to that organization. For example, what is the appropriate au- 
thority which can bind the United Nations by treaty? Is it being bound by 
obligations not generally known? Mr. Rosenne, with perhaps too much 
optimism or conservatism, seems satisfied with the treaty-making proce- 
dures; he thinks that earlier procedures have been improved and some 
“‘revolutionary’’ ones introduced, though the latter are perhaps too 
informal. 

The Cours Général de Principes de Droit International Public was given 
by Professor Charles De Visscher, of the University of Louvain, recently 
honored by the American Society of International Law, whose book, 
Théories et Réalités en Droit International Public, has attracted wide at- 
tention. These lectures have the same theme. Realism, he says, is no 
more than the effort to keep law in contact with social fact, but along with 
this recognition goes the unquenchable desire of man to forge his own 
destiny ; the state has gradually declined from its highest position because 
the rights of the individual will always stand above it. 

Part I of these lectures is devoted to historical background. The old 
international order, at the end of the nineteenth century, had exhausted 
its resources and its virtues. International organization followed: the 
League of Nations was founded on respect for law but relied too much on 
the interest of all peoples in the maintenance of peace; it was, however, 
closer to reality than the United Nations, whose institutional needs were 
sacrificed to political preoccupations. Nevertheless, he observes, there has 
been no thought of rejecting M{ternational organization, even granted the 
rise of nationalism. In Part II, the problem is the relation between law 
and power. The primacy of international law is theory, rather than real- 
ity; he quotes with approval the statement of Alf Ross that the more logical 
monist theories are, the less they furnish a foundation for international 
law. Today it is the interests of humanity more than the interests of the 
state which have to be recognized. He considers various fields in which 
internal sovereignty is limited by law—in relation to nationals, to territory, 
to treaties, to responsibility, to the related subjects of peaceful change and 
oo settlement. Treaties have become more important than customary 
aw. 
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He concludes that the last forty years have knocked the foundations 
from under traditional international law. Insecurity is the cause of the 
anarchy in international affairs. To provide security, which includes 
control of arms, there must be a rebirth of moral conscience. There must 
always be kept in mind the relation between social evolution and juridical 
evolution ; international law must find new ways of following this curve. 

The last of the lectures in the 1954 series was given by Professor Cesar 
G. F. Castaiion, of the University of Madrid, on the topic, Les Problémes 
Coloniauz et les Classiques Espagnols du Droit des Gens. He regards the 
epoch of Spanish colenial enterprise and the colonial problems of today as 
similar, though new names have appeared, and believes that study of the 
thinkers of the earlier period would be helpful today. Three chapters are 
given to the historical establishment of the Spanish colonies, with particular 
attention to the ‘‘encomienda.’’ Another chapter is devoted chiefly to the 
debate between Las Casas and Sepulveda and to Vitoria. He concludes 
that the abuses of Spanish colonialism led to a body of scientific doctrine 
of value and to legislation helpful to the Indians. It is not clear how this 


ean be related to the colonial problems of today. 
CLYDE EAGLETON 


Derecho Internacional Piblico. (3rded.) By L. A. Podesta Costa. Buenos 
Aires: Tipogréfica Editora Argentina, 1955. Tomo I: pp. 583; Tomo 
II: pp. 427. 


In the first edition of his Manual on Public International Law the dis- 
tinguished Argentine jurist promised us a more comprehensive treatise to 
follow, the material for which was already in hand. This third edition 
is no longer a manual, being, both in the scope of its contents and in the 
presentation of the material, practically a new book. Its importance lies 
not only in its scholarly statement of the fundamental principles of inter- 
national law but in its exposition of what might be called the Argentine 
position in respect to certain controversial problems of the law. The wide 
experience of the author in the field of diplomacy, followed more recent]) 
by his high rank as Foreign Minister of Argentina following the fall of the 
Perén regime, gives to his discussion of legal problems an authority that 
commands attention. 

The principle of non-intervention receives, of course, due emphasis, but 
the condemnation of unilateral intervention under the Roosevelt corollar) 
to the Monroe Doctrine is moderate; at the same time the condemnation of 
intervention is sharply distinguished from the collective procedures estab- 
lished at the Conference of American States at Buenos Aires in 1936 and 
later conferences. The problem of de facto governments is admirably 
handled. The inadequacy of the Estrada Doctrine is recognized, and 
the author reviews the traditional requisites of recognition, citing his 
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own proposals at the meeting of the International Commission of Jurists 
in 1927. Perhaps the chapter on the ‘‘International Responsibility of 
the State’’ is the most significant, in that it presents the Argentine point 
of view with respect to the Drago and Calvo Doctrines, followed by the 
author‘s own thesis of ‘‘community of fortune,’’ first put forth some 
twenty-five years ago, which takes the position that an alien shares in 
general the life of the citizen body, but is entitled to certain ‘‘essential 
rights,’’ including the ‘‘right to justice,’’ which result from the juridical 
relation between the alien and the foreign state. 

The second volume, dealing first with procedures for the pacific settle- 
ment of disputes, the laws of war, neutrality, and civil strife, closes with 
a study of the ‘‘ Organization of the International Community,’’ ineluding 
a survey of the Organization of American States. 

Needless to say, the science of international law would profit greatly 
from an English translation of the treatise. Too little is understood in 
the United States of the jurisprudence of Latin America. 

C. G. FENwICcK 


‘ 


Gleichberechtigung von Individuen als Problem des Vdélkerrechts. By 
Dietrich Schindler. Ziirich: Polygraphischer Verlag, 1957. pp. vi, 159. 


Starting from Dag Hammarskjéld’s statement that the problem of equal 
rights for individuals and for nations—equality rather than liberty—is 
the dominant idea of our epoch, the author, following his father’s socio- 
logical approach, studies first the equality of aliens with citizens, then the 
equality of aliens of different nations, races and religions inter se, and 
finally equal rights of all men. The most interesting part is the first one 
dealing with the law of aliens, an ancient part of international law. The 
author distinguishes the development in the Western world and in the non- 
Occidental world and Latin America. In the West the legal position of 
aliens started with nearly no rights at all, but went toward more or less 
equality with citizens, as far as private law and human rights are con- 
cerned. Until 1914 the West needed no international protection of human 
rights. In consequence of more or less common culture, there was pro- 
tection in all Western countries; and as these latter countries were the 
dominating ones, Westerners were protected everywhere by capitulations, 
extraterritorial jurisdiction, colonial rule, armed interventions. But today 
the West wants international protection of human rights to re-establish the 
good old situation. The non-Occidentals also want international protec- 
tion of human rights; they want first of all equal rights, but from the 
opposite motive—to get rid of colonialism, unequal treaties and so on. The 
first to take this stand were the Latin Americans, although belonging to the 
Occident. Against armed intervention for the protection of citizens they 
set up as defense the postulate: Equality with citizens is the maximum for 
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aliens. The Western answer was the ‘‘international minimum standard.’’ 
What is the latter? asks the author. It is the general principles of law 
recognized by civilized nations concerning the treatment of aliens. As 
long as the Western states dominated, the minimum standard corresponded 
to reality. But does it correspond to reality today? On the other hand, 
the author fully recognizes that the Latin American equality principle can 
only work between nations which have approximately the same standard. 
Otherwise, a state can escape any international responsibility if it only 
treats its citizens equally badly. Hence, the author thinks, neither of the 
two principles is correct today, but the good which each of them contains 
must be put together in a new principle which corresponds to the interna- 
tional protection of human rights. We would like to add that the corre- 
sponding pages of Garcia Amador’s Report on State Responsibility to the 
U.N. International Law Commission propose, in the same sense, to abandon 
the minimum standard and equality principles, and to replace them by the 
new synthesis of international protection of human rights. But to these 
ideas we must add a caveat: Up to now, human rights are protected only 
by municipal law. True, international protection of human rights in 
general does not yet exist. There exist programs, discussions, moral ex- 
hortations and recommendations, but no legal norms, the violation of which 
ean be complained of by the individual in competent international courts. 
Joser L. Kunz 


Die Vdélkerrechtliche Stellung der Partisanen im Kriege. By Jurg H. 
Schmid. Ziirich: Polygraphischer Verlag, 1956. pp. xviii, 196. Sw. 
Fr. 16.60. 


This is a full study of the position of irregular combatants and par- 
ticularly of members of organized resistance movements under international 
law. The first part gives a full history of guerrilla warfare from antiquity 
to the present day. The Spanish guerrilla war against Napoleon, the 
Frane-Tireurs in the German-French War of 1870, the Belgian people's 
war in the first World War and the resistance movements during the second 
World War are treated in detail. At the same time, the development of 
the laws of war concerning this problem (Lieber, 1863, Brussels, 1874, 
Manual of Oxford, 1880, Hague, 1899 and 1907) is studied. 

The second part studies organized resistance movements under the third 
Geneva Convention of 1949. The new rule gives to members of such re- 
sistance movements the privileged status of members of the armed forces 
entitled, in case of capture, to be treated as prisoners of war. Opposing 
the teachings of Trainin, the author shows how at the Geneva Diplomatic 
Conference the negotiations led to an assimilation of the organized re- 
sistance movements to militias and free corps. Hence, they must fulfill 
the four historical conditions of Article 1 of the Hague Regulations on the 
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Laws and Customs of War on Land. All these conditions must be ful- 
filled. The corresponding article of the third Geneva Convention of 1949 
constitutes an exhaustive regulation. Resistance movements which fulfill 
the prescribed conditions have this status even in enemy-occupied territory ; 
but the levée en masse has not been rendered legal in occupied territory. 
The last part treats the partisans ‘‘as members of the civil population.’’ 
The author states that such partisans are ‘‘unprivileged’’ belligerents. 
Making use of the theory, created by this reviewer, of the ‘‘risky war act”’ 
in order to understand legally the status of spies, the author considers 
such partisans as doing ‘‘risky war acts,’’ but not as doing an illegal act, 
not guilty of war rebellion, not even in occupied territory. For the author 
believes that the civilian population has no legal duty of obedience to the 
occupant. This, we hold, is not correct. Also the new rule concerning the 
legal belligerency of members of organized resistance movements in oc- 
cupied territory seems to us questionable; it certainly has not yet been 
shown whether this rule can work in war. While, therefore, we have some 
question marks with regard to some attitudes of the author, we understand 
that this Swiss writer stands with his whole sympathy on the side of the 
partisans ; for he feels that, from a tactical and a sociological point of view, 
guerrilla warfare will always be the weapon of the oppressed against the 


oppressor. 
JoseF L. Kunz 


Bibliothéque de Droit International. Vol. I: L’Energie Atomique et Les 
Etats Unis, Droit Interne et Droit International. By Georges Fischer. 
pp. 408. Index. Fr. 2,650; Vol. Il: Les Aspects Juridiques de l’As- 
sistance Technique dans le Cadre des Nations Unies et des Institutions 
Spécialisées. By Guy Feuer. pp. xii, 234. Fr. 2,130. Paris: Li- 
brairie Générale de Droit et de Jurisprudence, 1957. 


These are the first two volumes of a series sponsored by the Institute of 
Advanced International Studies of the University of Paris with the hope, 
expressed by the late Director of the Institute, Professor Marcel Sibert, in 
a foreword to the first volume, that the collection as a whole will show that, 
whatever may be the material difficulties through which France is now 
passing, the vigor of her thought and the seriousness of her scholarly works 
remain unchanged. 

The author of the first volume is chargé de recherches at the National 
Center of Scientific Research. The author of the second volume is chargé 
de travaux pratiques in the Faculty of Law of Paris. Each of the volumes 
exhibits the qualities of vigorous thought and serious scholarship which one 
would expect to find in a work sponsored by the Institute. Each of them 
exhibits also a quality of detachment which may affect the validity of the 
author’s conclusions. 
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More than half of M. Fischer’s work is devoted to the municipal law 
aspects of American action in the field of atomic energy. Readers of this 
JOURNAL may be inclined to pass lightly over his account of the organiza- 
tion of the Atomic Energy Commission, the relationship of the Commission 
to Congress and the executive departments, the contractual policy of the 
Commission, the control of information, the restrictions on issuance of 
patents, and the regulation of private activities. They will doubtless be 
more interested in the author’s comments (pp. 240-395) on bilateral 
agreements between the United States and other countries, the Statute of 
the International Atomic Energy Agency and the nuclear weapons tests 
conducted by the United States in the Pacific Ocean area. 

M. Fischer finds a certain originalité in the system of double control 
imposed by Congress over the Executive with respect to bilateral agree- 
ments (p. 264). He doubts the constitutionality of the provisions of the 
Atomie Energy Act of 1954 with respect to international arrangements (p 
266). He notes that the provisions of some of the bilateral agreements 
under which the United States has the right to designate inspectors to 
verify the execution of the agreements have encountered strong opposition 
in some countries (pp. 290-292). He thinks that in the long run the 
system of bilateral agreements must give way to a multilateral system (p. 
293). 

He deplores the absence from the I. A. E. A. Statute of provisions for 
the protection of members from arbitrary action by the Agency (p. 314). 
He hopes that the measures which the Agency is authorized to adopt to 
prevent military use of fissionable materials supplied to less advanced 
eountries will some day be made applicable to the advanced countries 
whose privileged position is ‘‘consecrated’’ by the Statute (pp. 316, 339). 

The American nuclear weapons tests in the Pacific Ocean area are con- 
sidered by M. Fischer to have violated the rules of international law 
relating to trust territories, to the high seas and to the exercise of sov- 
ereign powers. The United States, he submits, had no right, as trustee, to 
annihilate uninhabited parts of the Marshall Islands even if it was con- 
vinced that it was acting in the interest of humanity and liberty (p. 375). 
The forced suspension of normal activities in the Pacific Ocean area inci- 
dental to the conduct of the tests was, he submits, incompatible with 
freedom of navigation of the high seas, freedom to fly over them, freedom 
to fish in them, and freedom to lay cables and pipelines under them (pp. 
378-379). As a case in point on the exercise of sovereign powers by one 
state with due regard to the rights and interests of all other states, he 
cites (p. 388) the well-known Trail Smelter Arbitration,’ in which Canada 
was required to pay damages for failure to prevent the spread into the 
United States of gases somewhat less deleterious than radioactive fall-out. 


133 A.J.I.L. 182 (1939). 
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He proposes international prohibition of all nuclear tests of great magni- 
tude (p. 394). 

Appreciation and appraisal of Dr. Feuer’s discussion of the legal aspects 
of technical assistance through the United Nations and the specialized 
agencies are facilitated by a preface from the pen of Professor Suzanne 
Bastid. This reviewer readily concurs in Professor Bastid’s judgment that 
Dr. Feuer’s work is somewhat theoretical, but that it is valuable for the 
light it throws on one of the most characteristic examples of international 
co-operation in our time. 

Readers of this JouRNAL will be particularly interested in the preliminary 
chapter in which the author discusses the legal basis of technical assistance. 
The term ‘‘technical assistance’’ does not appear in the Charter of the 
United Nations (p. 17). The institution and functions of technical as- 
sistance are based on the implications of the provisions of the Charter with 
respect to economic and social co-operation (p. 19). The formal content 
of the Charter has been developed by resolutions of organs of the United 
Nations (pp. 20-21). The agreements under which technical assistance is 
given to states by organs of the United Nations ‘‘are based on the Charter 
and on the resolutions of the General Assembly and the recommendations 
of the Economic and Social Council’’ (p. 32). These agreements are de- 
veloping the concept of the treaty-making power of international organiza- 
tions (p. 44). 

Dr. Feuer discusses in detail the organs and procedures of technical 
assistance (pp. 50-114); the problems of financing (pp. 115-150); the 
relationships of experts to international organizations and to the states in 
which they do their work (pp. 151-199) ; the training of personnel (pp. 
200-218) ; and the provision of technical equipment and materials (pp. 
219-224). He concludes with a reminder that the subject of his study 
is too new to present definite contours (p. 225); with a warning that, in 
view of the empiricism which has characterized the establishment and 
functioning of technical assistance, it would be extremely hard for anyone 
to determine what law is applicable in controversies that are likely to arise 
between states and international organizations, between organizations and 
experts, ete. (p. 226); and with a suggestion that a concerted effort be 
made to draw up a sort of charter of technical assistance in which all the 
applicable rules of law would be set forth (p. 227). 

EpGar TURLINGTON 


International Mandates and Trusteeship Systems. A Comparative Study. 
By R. N. Chowdhuri. The Hague: Martinus Nijhoff, 1955. pp. 328. 
Index. Gld. 16.50. 


One of the intriguing paradoxes of world politics is that, while wars 
have produced colonies, they have also been the principal means of liberat- 
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ing them. The death struggle between major antagonists has often led one 
or more of the combatants to attack the ‘‘ weakest link’’ and has compelled 
the metropolitan country either to bully or cajole her dependent peoples 
with the result, in either case, that those peoples have usually gained sub- 
stantial concessions. 

The textbooks, however, frequently give primary credit for these ad- 
vances toward self-government to the norms and institutions associated 
with the concept of ‘‘trusteeship.’’ Professor Chowdhuri’s volume, Jn- 
ternational Mandates and Trusteeship Systems, A Comparative Study, 
concentrates almost entirely on this aspect of the struggle against colonial- 
ism and, within these limits, it is an exceptionally comprehensive and able 
analysis. Seldom has this reviewer read any study in the fields of inter- 
national law and organization that has revealed greater mastery of the 
subject and balance in judgment. 

The organization is skillful, although it may confuse some readers. In- 
stead of the customary pattern of considering the League of Nations first 
and then the United Nations, the present volume compares the two experi- 
ences side by side as it treats various problems common to each. The 
following chapter headings give a rough idea of the organizational pattern: 
Evolution of the International Trusteeship System, Drafting of the Man- 
dates and Trusteeship Articles, Establishment of the Two Systems, The 
Territorial Application of the Two Systems, the Agencies of International 


Supervision, The Permanent Mandates Commission and the Trusteeship 
Council, and Operation of the International Trusteeship System. 

The principal shortcomings of the analysis are the shortcomings of most 
studies of the mandates and trusteeship systems, and it would be an extra- 
ordinary achievement to overcome them. Yet, now that the easy analyses 
have been written, someone should tackle the most difficult ones. For 
example, no one, including Chowdhuri, has assessed the impact of the 


mandates-trusteeship effort in comparison with other factors working in 
the same general direction, such as various national colonial reform move- 
ments, particularly in the United Kingdom, as well as the effect of long- 
range world economic trends and the previously mentioned consequences 
of two world wars, plus a number of little ones. 

Another major need, also unsatisfied by Chowdhuri, is for an appraisal 
of the underlying assumptions of various forms of colonialism and anti- 
colonialism. Is the status of dependency entirely reprehensible, as the 
majority of United Nations Members claim, or does it have some justifica- 
tion and utility? And what should be the ideal goal—or goals—for the 
territories that remain dependent? 

H. Fretp Havmanp, JR. 
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Post-War International Civil Aviation Policy and the Law of the Arr. 
By H. A. Wassenbergh. The Hague: Martinus Nijhoff, 1957. pp. xii, 
180. Index. Gld. 11.50. 


Since the time of Grotius, the Dutch have been staunch advocates of 
the freedom of the seas. More recently, they have espoused the cause 
of the freedom of air transportation. Although Mr. Wassenbergh asserts 
that he ‘‘shall try to abstain from any political ideology in drawing our 
conclusions regarding the norms of positive international law governing 
civil aviation,’’ he admits that ‘‘polities and law are . . . inseparable,’’ 
and that ‘‘law is an essential instrument of politics.’’ His book is in fact 
primarily a plea for the development of the law in the direction required 
by the Dutch national interest, which he not unnaturally strives to 
identify with the general interest. Unfortunately, in his zeal he confuses 
the desired with the actual. He asserts, for example, that there already 
exists in customary law outside of the Soviet bloc a right of innocent 
passage through foreign airspace, that Article 6 of the Chicago Convention 
does not justify an ‘‘arbitrary’’ refusal of passage to scheduled interna- 
tional air services, that every state has a ‘‘right to air transportation’’ 
which implies a right to operate any reasonably direct route through the 
territories of other states, that a state which grants commercial rights to 
foreign airlines only on the basis of reciprocity is abusing its sovereignty, 
and that acquisition of sovereignty over Polar regions which do not now 
belong to any state would not imply the simultaneous acquisition of sov- 
ereignty over the superincumbent airspace. He also regards the ‘‘owner- 
ship and control’’ clauses which are inserted in most bilateral air transport 
agreements as contrary to the spirit of the Chicago Convention, and believes 
that sovereignty over trust territories is vested in the United Nations. 

The informed reader will recognize the coincidence of most of these 
views with the current interests of K.L.M., the Dutch national airline. 
Since most of these views find little or no support in practice, the author 
resorts to reading unwarranted implications into the Chicago Convention 
and to arguments based on assumed social interests. Seemingly conscious 
of the weakness of his position in positive law, he hopefully pleads, at the 
end, that 

the opinions de jure constituendo often have no less influence on the 
conduct of States than have the rules of what is considered to be 
jus constitutum. 


Perhaps with a view to minimizing the significance of actual practice 
which does not support his position, he throws doubt on the reality of inter- 
national law: ‘‘International law as such is still in statu nascendi’’; pend- 
ing ‘‘the final establishment of the international order . . . the rules of 
international law necessarily remain an expediency more than an obliga- 
tion for States.’’ 
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The book is an example of the perils of an unskillful effort to promote 
the development of international law in a desired direction in disregard 
of the realities of state practice. The author would have been better ad- 
vised to recognize frankly the legal implications of these realities and to 
point out, much more concretely than he has done, the consequences of the 
existing restrictions on international air commerce which he regards as con- 
trary to the general interest. 

Although the author’s efforts to reform international air law may mis- 
lead the uninitiated, the extensive material on national aviation policies 
which he has conscientiously, if not always skillfully, presented in the first 
part of the book is very useful. Here, the cautious reader can learn much 
about the existing framework of air transport diplomacy. 

O. J. Lissitzyn 


International Civil Aviation Organization. By Captain Jacob Schenkman. 
Geneva: Librairie E. Droz, 1955. pp. viii, 414. Fr. 40. 


An examination of the structure and activities of an international 
organization should ideally consist of description, analysis, and evaluation. 
Captain Schenkman, in his study of the International Civil Aviation 
Organization, attempts to include all of these elements, but the results are 
uneven. He succeeds in informing the reader of the scope of the organiza- 
tion’s activities and of the contrast in achievement between the technical 
and the economic fields, but his attempts at explanation are half-hearted 
and superficial. Instead of a serious analysis of the clashes of interest and 
policy which have denied to the organization a significant réle in shaping 
the economic structure of world air transport, he offers familiar clichés 
about ‘‘economic nationalism.’’ 

The author’s attempts at evaluation are on the whole disappointing 
Although he correctly stresses the importance of the organization’s work 
in the technical field and makes some sensible suggestions on matters of 
detail, the political standards he applies are naive and his judgments are 
at times bizarre. Throughout the book reliance is placed on generalities 
rather than on concrete analysis. There is a spirit of shallow ‘‘interna- 
tionalism,’’ but the author nowhere adequately defines the ‘‘international 
interest’’ which the organization should serve. He constantly deplores the 
obstacles which ‘‘nationalism’’ puts in the way of world air transport, but 
fails to note that, without the subsidies inspired by nationalism, air trans- 
port could not have grown to its present level. ‘‘Equality of states’’ is 
held up as an ideal the departure from which in the prewar International 
Commission for Air Navigation is branded (without any proof) as a 
‘*weakness’’ of that organization, but the blighting effect of such ‘‘equality’’ 
on certain aspects of ICAO’s work is overlooked. Attempts to combine 
the bilateral and the multilateral approaches in a general air transport 
agreement are declared to be doomed: 
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No economic doctrine could admit a mixture of these two opposed 

philosophies and therefore any mixed solution is bound for failure in 

advance. 
This is typical of the author’s arguments. The reference in the Chicago 
Convention to the possibility of war is viewed with horror. Universality 
of membership is regarded as all-important, and the absence of the 
U.S.S.R., Communist China, and most of the Soviet bloc from the organiza- 
tion is deplored without any analysis of the probable effects of their par- 
ticipation, but the admission of Franco Spain and West Germany is opposed. 
Proposals for Western European integration are viewed with ill-concealed 
hostility, and South America is regarded as riper than Western Europe 
for regional co-ordination of air transport. 

The usefulness of the book is further impaired by some gaps and in- 
accuracies as well as by poor writing and editing. The long and sig- 
nificant struggle in ICAO around the issue of collection of origin and 
destination statistics is not even mentioned. A confusing discussion of 
ICAO’s relations with Spain culminates in the assertion that ‘‘ Franco 
Spain ceased formally to be a member of ICAO.’’ In fact, the amendment 
to the convention, which would have expelled Spain, never obtained the 
requisite ratifications. There are also many errors of detail. In relation 
to its substance the book is unnecessarily long, being filled with repetitious 
and rhetorical passages from formal speeches. 

O. J. Lissirzyn 


International Commercial Arbitration. Union Internationale des Avocats. 
Rapporteur Général Pieter Sanders. Paris: Dalloz et Sirey; New York: 
Gregory Lounz, 1956. pp. 483. Fr. 2,700; $11.00. 


Practicing lawyers engaged in foreign commercial practice have been 
provided with a useful bilingual guide to arbitration in Germany, England, 
Austria, Belgium, Denmark, Spain, the United States, Finland, France, 
Greece, Italy, Norway, The Netherlands, Portugal, Sweden, Switzerland 
and Turkey. Pieter Sanders as General Rapporteur has enhanced the 
value for comparatists by his introduction comparing the various systems, 
and in particular by explaining why the English have found such difficulty 
in accepting various proposals from the Continent for unification. Martin 
Domke in the chapter for the United States has brought to bear his ex- 
tensive knowledge of American practice and European questions about it. 
Jean Robert of France has given a classic statement of the Continental 
approach. 

A second volume treating Latin American states is promised. Let us 
hope that a third will follow giving Asian and African practice and in- 
cluding a discussion of the problems raised in state trading areas, since 
they are pressing upon those in the West who deal with Eastern Europe 
and China. 
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The volume, although designed for practitioners, provides a convenient 
reference for those who have been following the efforts of the United 
Nations Economie and Social Council to unify the rules relating to the 
enforcement of arbitral awards and who will follow the May, 1958, Confer- 


ence on International Commercial Arbitration. 
JoHN N. Hazarp 


Confiscation in Private International Law. By P. Adriaanse. The Hague: 
Martinus Nijhoff, 1956. pp. xiv, 193. Gld. 12.50 


The confiscation without sufficient compensation of property owned 
by foreigners often involves diplomatic intervention and thus belongs to 
the domain of public international law. However, the primary issue— 
the effect of confiscation measures—arises in court proceedings outside the 
confiscating country when foreign investors try to protect their interests. 
Here, questions of conflict of laws and public policy of the forum have been 
widely discussed in many countries since the Soviet Union enacted its 
expropriation decrees of 1918. 

The Dutch author’s book, which was awarded an honorable mention by 
the Legatum Visserianum of the University of Leiden, Holland, draws 
special attention to the problems of private international law. In pre- 
senting well-organized material the author deals primarily with the non- 
recognition of confiscatory measures, based on the principle of territoriality, 
and the reviewability of acts of foreign governments. He devotes special 
treatment to an aspect of ever growing importance: the nationalization of 
corporations, their winding-up and the situs problems under the conflict of 
laws rules of various countries. 

The author’s suggestion not to resort to the use of public policy but 
rather to a rule: ‘‘confiscation by a state has no effect with regard to prop- 
erty which can only in fact be seized by this state crossing its frontiers” 
(p. 158), hardly offers a better solution than the time-honored territorial 
concept. Moreover, the author sees in the recognition of World War Il 
requisitions of Allied governments-in-exile a development which deviates 
from the rule of no extraterritorial effect. These measures were, however, 
more explicable from the political situation which the author rightly 
characterizes as ‘‘the forum strongly sympathizes with the requisitioning 
state’’ (p. 161). This concept offers no basis for a more generally ac- 
ceptable solution of private international law questions. 

The source material—references to writings and court decisions of not 
less than twenty-three countries—is well summarized in bibliographical 
indices (pp. 167-189), and makes this book a valuable contribution to the 
literature on the newly evolving important aspect of international economic 
law: the protection of foreign property interests against confiscatory 
measures. 

Martin DoMKE 
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American-Australian Private International Law. By Zelman Cowen. 
(Bilateral Studies in Private International Law, No. 8). New York: 
Oceana Publications, 1957. Pp. 108. $3.50. 


This is the eighth of the Bilateral Studies of Private International Law 
of the Parker School of Foreign and Comparative Law. The study deals 
with the Australian and American authorities—constitutions, treaties, 
statutes, court decisions—which bear directly on the private international 
relations between the two countries. It is the best source of detailed and 
critical comments on these relations. It greatly aids the American reader 
by bringing into the discussion leading cases on conflict of laws from 
England and the United States as well as from Australia. Fortunately, 
Professor Cowen knows at first hand the problems of all three of the 
countries, as he has taught at Oxford and Harvard as well as at Melbourne. 
Taken with its fellows in the Parker School series under the general editor- 
ship of Professor Arthur Nussbaum, it fills a gap which much needed at- 
tention. This country has emphasized interstate conflict of laws at the 
expense of adequate attention to international conflicts. 

The book, however, does much more than that. It has the unusual 
purpose of providing ‘‘a comparative study of the rules of private inter- 
national law in the two federal systems.’’ The Australian Federation was 
created over a century later than the American Federation, by which time 
England had developed a body of conflict of law principles. The resultant 
background is that 


Australian Private International Law has grown up very much under 
the shadow of the English law as elaborated by English Courts of Law. 
But Australia is a federation, and the framers of the Commonwealth 
Constitution drew heavily on American precedents and experience. 
Many private international law problems arising with Australia lead or 
should lead to reference to American experience. (Foreword.) 

There are important similarities between the two nations. In both fed- 
erations the States have a large measure of independence. So an Australian 
judge has said that ‘‘for the purpose of private international law, South 
Australia is a foreign country in the courts of New South Wales’’—a 
statement which could be matched, as the author points out, by the Ameri- 
can statement that ‘‘Michigan’s sovereignty is as foreign to Delaware as 
Russia’s.’’ (p. 8.) Both federations have full faith and credit provisions 
in their constitutions and the Australian one is explicit in applying to 
“‘laws.’’ They have systems of federal courts, though with different juris- 
dictions. The same common law tradition leads at times to identical re- 
sults through different means: 


While the Australian cases do not, of course, use the language of due 
process which figures largely in the American decisions on the subject, 
and while the Australian cases have not given anything like the same 
detailed attention to the jurisprudential problems involved, it is clear 
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that in both countries the same problem is being faced with broadly 
the same end in view, which is expressed by the notion of ‘‘fairness’’ 
in the modern American cases. (p. 38.) 

The differences between the two systems are substantial. Australia has 
no due process clause, which seems to leave greater freedom to the several 
States. But there are ‘‘unifying forces operating in Australia’’ which have 
no counterpart in the United States. The process of a State court may be 
served throughout the Australian Commonwealth, and judgments of one 
State may be enforced after siniple registration in another State. Even 
more important is a broad appellate jurisdiction of a court of the Australian 
nation or of the British Commonwealth. The appellate jurisdiction of the 
High Court of Australia is a general one, extending to questions of State as 
well as Federal law. The Judicial Committee of the Privy Council in 
London is still the final Australian court of appeal in some matters. This 
appellate power must serve to keep down diversities which would other- 
wise plague the common law of the Australian States. 

In Australia, as in the United States, there has been little attention given 
to possible differences in treatment of international, as contrasted with 
interstate, conflicts. Professor Cowen urges that at times there should be 
a difference. The defenses of public policy or of foreign fiscal laws may be 
permitted in an international case but not, so he would say, in an interstate 
ease. It is on domicile, however, that he lays the heaviest stress, urging 
that the rules of private international law developed by the English courts 
are inappropriate to the situation within Australia. Here again there is 
a similarity of views expressed in the two federations. The American 
courts, although they are rarely explicit on the matter, do distinguish in 
the field of domicile between interstate and international cases, and, in 
general, make it easier for a United States citizen to acquire a domicile of 
choice in a sister State than in a foreign country.’ 

CHEATHAM 


American-Greek Private International Law. By Albert E. Ehrenzweig. 
Charalambos Fragistas, and Athanassios Yiannopoulos. (Bilateral 
Studies in Private International Law, No. 6.) New York: Oceana Pub- 
lications, 1957. pp. 112. $3.50. 


American-Danish Private International Law. By Allan A. Philip. (Bi- 
lateral Studies in Private International Law, No.7.) New York: Oceana 
Publications, 1957. pp. 80. $3.50. 


The Parker School of Foreign and Comparative Law brings two more 
of its useful bilateral studies of private international law: American-Greek 
(No. 6) and American-Danish (No. 7). Four studies have covered Swiss, 


1 Coudert, ‘‘Law of Domicile,’’ 36 Yale Law Journal 949 (1927); Restatement, Con 
flict of Laws, Second $ 19, Reporter’s Note (Tentative Draft No. 2, 1954). 
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French, Dutch and German-American situations; the fifth is Phanor Eder’s 
model analysis for the United States and Colombia. Now we have a look 
towards the Mediterranean and another towards Scandinavia. The prom- 
ises are being fulfilled. Columbia University may feel pleased with the 
work of its recent offspring, the Parker School. 

The Greek study is a bilateral gold mine and will be extremely useful 
to many lawyers, especially in taxation, family relations and estates, and 
shipping. There are many Greeks in America and numerous Greeks in 
ships at sea. During the long German occupation of Greece, they could 
not turn to Greek eourts or legislature; their government was in London 
‘in exile.’’ An unusual number of Greek situations came to be litigated 
in the United States and other allied countries. The postwar expansion 
of Greek-owned and Greek-manned shipping, largely under the flags of 
nienece of Panama and Liberia, has been well advertised in the press 
The trio of authors of the study had fertile material to examine, and made 
excellent use of it. 

Both studies deal with taxes, family law, inheritance and estates, patents, 
copyrights, negotiable instruments, on the substantive side; and with 
jurisdiction, depositions and evidence, proof of foreign law, arbitration, 
enforcement of judgments and of arbitration awards, ‘‘gold eclauses’’ on 
the adjective or practice side. The Greek study extends to maritime ques 
tions, especially the law of seamen; the Danish study has only one un- 

lexed footnote (No. 87) of maritime notations, which seems inadequate, 

sidering how much Danish-flag shipping is afloat all over the world 

Several fields are neglected by both studies: for instance, aviation and 
its Warsaw Convention, which applies to perhaps 40 passenger and freight 
fights a week between Copenhagen and various American airports, and 
perhaps half that number between Athens and America. The more numer- 
ous uniform maritime conventions are neglected, not merely those on 
Salvage and Collision of 1910, but more importantly the Brussels (Hague 
Rules) Bills of Lading Convention of 1924, which governs thousands of 
‘ontracts every year. Nor is anything said about ship titles and mortgages 
ind ship charters. The buying and selling of ships is a lively business. 
Hundreds of Greek and Danish ships are chartered in the New York 
market annually for voyages to and from every imaginable port of the 
globe. Future editions—and these very handy volumes seem destined for 
frequent reprintings and expansions—may find that there is moneyed 
interest in such materials. 

Another topic now unmentioned is atomic energy. This will surely 
grow in some form in the nearer future. Something may be needed on 
Sstatelessness; the current view that a stateless person is not a citizen and 
therefore cannot be heard by our Federal courts is deeply disturbing. 

Both books deal with double taxation. ‘‘Double’’ is apparently an 
understatement or misnomer. What most persons fear is triple taxation 


160 THE AMERICAN JOURNAL OF INTERNATIONAL LAW Vol. 42 


at the source, at the residence, at the seat of nationality. The whol 
topie could be ealled ‘‘multiple taxation,’’ for the person who, for whatever 
reason, is exposed to the onslaughts of several taxgatherers may find him 
self attacked by more than the usual three. None of these volumes sug 
gests whether a transportation service, by sea or air, and enjoying r 
ciprocal tax immunities in foreign places, may dispense with the filing 
of tax returns or must comply with them and affirmatively claim in 
munity; such information would be useful. 

None of these volume lists al] the treaties and agreements between ft] 
two pairs of governments; that information is eurrently available in t!} | 
U. S. State Department’s list of Treaties in Foree, which reveals 49 for 
United States-Greece and 43 for United States-Denmark. Not all of the 
are in the field of private law; but many affect the business and privat 
travel and residence of non-government persons and enterprises. It 
would be useful to have at least the listings and the citations to the official 
records in both countries. The United Nations and League of Nations 
citations would also be useful 

In these and in various minor editorial respects, the present volumes 
are first editions, and will in future doubtless be considerably polished in 
technical detail. 

The American-Greek volume is so well worked out that this reviewer was 


surprised by the very last sentence: ‘‘and eollision (is governed) by t} 
law of the flag of the responsible vessel,’’ with a Greek citation, No. 406 
Just how the court can postpone deciding which law governs the collisio 
until after the court has already found the faults is a conundrum; fault 
eannot be apportioned 40-60 or otherwise until the court first determines 
whether the 1910 Collision Convention is the applicable law. The « 

nundrum, it may be added, is not observed by numerous other writers ©! 
collision. 

The amount of legal material in the American-Danish field is not 
copious crop and the Danish volume may seem less satisfactory. The text 
describes the situation of the American in Denmark in the fourteen selected 
fields of law, but says less about the reciprocal situation of the Dane in 
America. As already remarked, it passes over the active fields of shipping 
and aviation. 

The account of the areas under Danish law might usefully be expanded 
Denmark today includes several outlying islands—Bornholm in the Baltic 
the Faroes and Greenland in the North Atlantic. It would be convenient 
to have a paragraph about the legal aspects of the separation of Iceland 
in 1941/1944. At page 54 there is a reference to lands beyond the Cape 
of Good Hope: What Danish possessions existed beyond the Cape in 1826° 
] 


e in 


It would also be useful to have a paragraph about the transfer by sa 
1914 of the Danish West Indies or Virgin Islands, which interest the 
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American tourist today with their freedom from customs taxes, a Danish 
survival. 

The border situation at Schleswig-Holstein also might be better de- 
scribed; the words do not indicate what was ceded to whom, nor when; 
nor how to approach an inheritance problem when persons resided in those 
areas. 

The statement at page 35 as to deposition evidence of a Dane in a U. 3S. 
Consular Office may require a caveat: the State Department has recently 
advised that the proper method of examining a Dane in Denmark is by 
Letters Rogatory, and as these require extra time for preparation, litigants 
may be surprised by last-minute obstructions in taking testimony. It 
seems possible to transport willing witnesses to the nearby city of Malmoe 
in Sweden for an ordinary deposition; but an unwilling witness cannot be 
forced to go out of his country. 

The Danish volume is of special interest because Denmark is one of the 
Scandinavian group—F inland, Norway, Sweden and maybe Iceland being 
the others—which have unified their code practice and much of their sub- 
stantive law in numerous respects, and have taken a Jocal-group or ‘*com 
monwealth’’ attitude in ratifying various multilateral conventions—for 
instance, the Ocean Bill of Lading Convention—and also in bankruptcy 
matters and enforcement of judgments. Curiously, they face other sov- 
ereign states as five individual sovereigns for some aviation purposes, 
while claiming to be a single group in respect of shipping laws and domestic 
services. If more Scandinavian volumes are planned, a chapter could be 
levoted to the intra-Scandinavian aspects of the private-law systems of 
those countries. ‘The editors of the Greek volume cast a hint in such a 
direction in respect of Crete-Greek and Rhodes-Greek legal relations. The 
inter-Scandinavian picture is much livelier and more important than were 
those Greek relations while they existed. 

Arbitration is well dealt with in both volumes. The spread of arbitra- 
tion in commercial circles is an important current phenomenon. It does 
much to round off the sharp edges of the stiffly local and provincial moods 
of the courts and judges. The lack of a wide-coverage arbitration re- 
porter conceals the extent of resort to arbitration; but the editors have 
recognized the importance of the questions of jurisdiction and of awards 
and their enforcement. 

The volumes are well worth shelf space simply as collections of the eur- 
rent treaty texts between the pairs of countries. It was perhaps an un- 
lucky day in 1923 when the compilers of H.R. 10,000, which became the 
first edition of the U. S. Code in 1925, decided brutally to eliminate all 
treaty material from the pages of the U. 8. Code. The unhappy result 
is that an important private-law convention such as the ‘‘ Warsaw’’ avia- 
tion transportation text is simply a non-existent blank in the U. 8. Code, 
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and must be sought in other law books or in the bulky volumes of the 


Statutes at Large. 

It was perhaps also an unlucky day in 1950 when it was decided to plac 
all treaty materials in one U. S. Treaty Series. The few but very im 
portant private-law treaties are thus buried among piles of Marshall Pla 
and economic aid, military aid, health aid, agricultural aid and other pro 
grams now numbered to over 4,000 items, and taking up several feet oi 
costly shelf space, much of it devoted to agreements that have only a short 
life-span. The Parker School publications, placing the few and very 
important commercial and private-law agreements in a brief series of really 
slim volumes, are of great utility to Bar and Bench; and the annotations 
add immensely to that utility. 

ARNOLD W. KNAUTH 


Actualité Internationale et Diplomatique 1950-1956. Tome Il. Edit 
by Claude-Albert Colliard. Paris: Editions Montechrestien, 1957. pp 
ix, 685. Index. 


Enormous, indeed, is the amount of activity today in the field of int 
national law and diplomatic history, as a glance at this excellent collectio 
of documents will demonstrate. Nearly 700 pages are needed to reprodu 
the 99 documents cited here as the main fruit of the international negotia 
tions of this troubled ‘‘Cold War’’ period, 1950-1956. This is Tome Li 
of a series initiated by the University of Grenoble in 1948 under the capable 
editorship of Professor Colliard, Dean of the Law School and Professor ot! 
International Law. Students of international relations in French-spea 


ing countries, especially those without access to the very best library 
cilities, will find these volumes indispensable. And in all countries th 
compilation will prove to be extremely convenient and useful. Certain|) 
in the English language we have nothing so handy and up-to-date; th 
last document reproduced is dated December 4, 1956. 

In preparing Tome II, the editor has made a number of improvements. 
First, instead of adopting, as in Tome I, the rather artificial division b« 
tween texts relating to international law and those relating to diplomatic 
history, he arranges them according to the larger geographical areas, a! 
within each area according to subject. Second, he has preceded each 
document with a brief note of explanation, including a short historical 
sketch. This is an excellent innovation. In the third place, his sources 
of documentation and translation? are a distinct improvement over those 

1Droit International et Histoire Diplomatique. Documents Choisis. By ( 
Albert Colliard. Paris: Editions Domat-Montchrestien, 1948. Pp. xii. 528. In 
Reviewed in 45 A.J.IL. 213 (1951). 

2 Most of the documents are taken from Documentation frangaise, published by th 
Center of Documentation at the General Secretariat of the Président du Conseil, and 
the Centre de Documentation du Service d’information et de presse du Ministére des 
Affaires Etrangéres. 
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employed for Tome 1, where the author used a number of secondary 
sources When the primary source was readily available. However, he has 
again used Le Monde for certain documents when the primary source was 
indicated, as in the case of a number of resolutions by the General As- 
sembly and the Security Council. One wonders, finally, whether the collee- 
tion can be considered complete when, with respect to documents concern- 
ing Latin America alone, notably the Organization of American States, 
only one document, namely, the Pact of San Salvador of October 14, 1951, 
is included. The author promises us further volumes, and perhaps he 
intends to give more attention to Latin America in a later edition. 
JOHN B. WHITTON 


Korea: A Study of U. 8. Policy in the United Nations. By Leland M. 
Goodrich. New York: Council on Foreign Relations, 1956. pp. xii, 235. 
Appendix. $3.25. 


The Council on Foreign Relations constituted a group to study United 
States policy in the United Nations and appointed Professor Goodrich as 
research secretary. The group narrowed down the scope of its study and 
the result is the present case study. It is essentially an historical narrative 
of the several phases through which the policy of the United States passed 
with respect to Korea, from efforts to implement the Cairo Declaration 
of 1943 to the Geneva Conference of 1954. There is consequently not 
much legal analysis here. The main concern appears to be an evalua- 
tion of the policy or, should one say, policies of the United States and 
determining whether or not the United States fared better or worse in 
working closely with the United Nations in this matter. 

After a careful stage-by-stage review, the author concludes that on the 
whole the United States was able to work well with the United Nations. 
Concessions were necessary in order to secure a broad consensus in support 
i American objectives, particularly subsequent to the outbreak of hostili- 
ties in June, 1950. The author rightly, it is submitted, queries 


whether the United States did not make excessively heavy and un 
realistic demands on the Organization prior to June 1950 by urging 
the adoption and asking the implementation of a program which it 
initially sponsored and which faced the open and unqualified oppo- 
sition of the Soviet Union. (p. 207.) 
Premature withdrawal of troops from, and failure to make a clear military 
commitment to, the Republic of Korea were, in the author’s considered 
opinion, the chief shortcomings of American policy. Unification of Korea 
by agreement with the Soviet Union may presumably have been forestalled 
by the decision to collaborate with Dr. Syngman Rhee and his group rather 
than with the moderate elements. 
Among the factors which generally make it difficult for the United States 
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to pursue its policy objectives through and in the United Nations, Professo: 
Goodrich mentions ‘‘the very size and importance of the United States in 
world affairs,’’ the fact that the American people have long been ‘‘a 


customed to follow an independent course in their relations with foreign 


countries,’ as well as their ‘‘diversity of interests and points of view 


and, finally, ‘‘the dependence of the President on the cooperation « 


Congress in some aspects of the conduct of foreign relations p. 205 | 


The first difficulty was met by practicing self-restraint, and by aceommodat 


ing the positions of influential Members of the United Nations. On tly 


other hand the three other factors sometimes impeded concession it 


the author’s view that 


concessions which, in the opinion of many, would have 


with national interest, were not made because of the necessity 

ing satisfaction to powerful elements in Congress and in the u 
which were ready on slight provocation to accuse the Adiministrati 
of ‘‘appeasement.’’ (p. 210. 


The over-all objective of the United States has been and continues to | 


unified Korea under a democratic and presumably friendly governm 


This objective was not achieved by bringing the matter before the Unit 


Nations in 1947, but in so doing the United States ‘‘ was able to add 


of unification) the considerable moral and ] 


advocacy (of a program 
litical support of the free world’’ (p. 211). Intangible gains should n 


be discounted, but in the concrete case they obviously were not sufficient 


The author is on more solid ground when he affirms that the handling of t! 


North Korean invasion in 1950 *‘ paid heavy dividends for the United States 


in terms of national security and its interest in the maintenance of peac 


and that ‘‘it placed United States resistance to the North Korean attack 


on a higher plane than the defense of a purely national interest’’ (7) 
The policy objectives guiding the United States in going to the aid of t! 


Republic of Korea appear to have undergone a metamorphosis. As stat: 


by the Secretary of State, Dean Acheson, on June 29, 1950, the Unit 
States action was undertaken ‘‘solely for the purpose of restoring the Ri 
public of Korea to its status prior to the invasion from the north.’’ As d 
clared after forcing the North Koreans back to the 38th parallel, it was 


complete the destruction of North Korean armed forces and to achi 

the effective control and pacification of North Korea’’ (p. 133). Thi 
objective was approved by the General Assembly resolution of Octob 
7, 1950. This resolution envisaged, moreover, the unification of all « 
Korea under the regime of Dr. Rhee, in the wake of military victor) 
When, after the Chinese Communist intervention, military victory elud 

the United States and its allies and a stalemate emerged roughly along 
the 38th parallel, Secretary Acheson on June 1, 1951, recalled the original 


limited objective and thus paved the way to armistice negotiations and 


eventually to an armistice. 
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In pursuing the limited objective, that is, preserving the existence of the 
Republie of Korea in its boundaries, the United States no doubt acted in 
accordance with the principles of the Charter, vague as they may be. It 

even be argued that destroying the will and power of the North 
Koreans to resist was a legitimate objective insofar as it appeared neces 
sary as a step leading to the achievement of another legitimate goal. 


This cannot be said, however, of the purpose of the October 7. 1950 


General Assembly resolution. Professor Goodrich argues that by dint of a 
liberal interpretation even this purpose could be legitimatized in terms of 
the Charter. This is a dubious line of reasoning. The North Korean 
State existed effectively for as long a period of time as the Republic of 
Korea. Recognition is not constitutive, and absence of recognition does 
not mean that the state did not exist. Moreover, while North Korea was 
not recognized by many of the Members of the United Nations, it was 
recognized by its neighbors. Its continued existence may have appeared 
to them as vital, just as the continued existence of the Republic of Korea 
was regarded as vital by the United States and a large majority of Mem 
bers of the United Nations. In discussing the compatibility of the October 
7, 1950, resolution with the Charter, Professor Goodrich does not consider 
Article 2, paragraph 4 of the Charter. This requires that the Organiza 
tion, as well as the Members, 


refrain in their international relations from the threat or use of 

against the territorial integrity or political independence of any State. 

or in any other manner inconsistent with the Purposes of the United 

Nations. 
There is nothing in the Purposes of the United Nations which would author 

the extinction of a state as a by-product of an enforcement action under 
taken in pursuance of the Charter. On the contrary, according to Articl: 
1, paragraph 1, of the Charter, the adjustment of situations which might 
lead to a breach of the peace must be brought about ‘“‘by peaceful means 
and in conformity with the principles of justice and international law 
Professor Goodrich does admit that the limited objective ‘‘was the only 
military objective for which collective military action in Korea could 
properly have been undertaken under the terms of the Charter,’’ but in 
the view of this reviewer he seems to err on the side of liberality when he 
says that ‘‘there are certainly two sides to this argument’’ (p. 200 
In pursuing the limited objective the United States acted in accordance 

with the principle that the aggressor should be denied any fruits of aggres- 
sion. Another aspect of the United States policy is said by the author to 
have been 

that the aggressor should pay heavily for the aggression, since only if 

the aggression was made costly as well as unsuccessful could the ex- 

perience be expected to serve as an effective warning and deterrent in 


the future. (p. 196.) 
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And he coneludes that this objective was met because North Korea ‘‘suf 


fered heavily in casualties and property damage’’ and the Chinese Con 


munists ‘‘paid an extremely heavy price in casualties and resources’’ (p 
199). It is extremely dubious whether the notion of punishing the av 
gressor is inherent in the concept of collective security. True enoug! 
occasionally the view was put forward that the aggressor was a sort of 
outlaw and not entitled to the protection, such as it is, afforded by tl 
laws of war. Quite apart from the fact that this view was retracted insofar 
as the actual conduct of hostilities is concerned, it has no support in t!] 
Charter and would certainly run counter to the ultimate purpose of th 
United Nations, which is to promote the rule of law in international rel: 
tions. It would also seem to be incompatible with the principle of indi 
vidual responsibility for crimes against peace applied by the Internatio: 
Military Tribunals in Nuremberg and Tokyo and endorsed by the Unit: 


Nations. 
To conclude, Professor Goodrich has written an excellent account an 


analysis of the Korean episode. In spite of the absence of an index, 


book will be found most useful. 
Leo Gross 


Second edition, revised 


A Register of Legal Documentation in the World. 
and enlarged, prepared by the International Association of Legal Sci 
and the International Committee for Social Sciences Documentatio: 
Paris: UNESCO, 1957. pp. 424. $6.00. 


International and comparative lawyers will find this second editi 


of what has become a standard work considerably enlarged and even mor 
valuable than before. To the usual bibliographical material on sources 
of laws, treaties and judicial decisions have been appended lists of docu 
mentation centers, law libraries, law schools and law reviews. Perhaps 
the unique feature is complete coverage of British, Dutch, French ai 
Portuguese overseas possessions. The entries for Eastern European ¢ 
tries have been enlarged, and for the first time national libraries, exc 
for Rumania and Albania, have co-operated. In consequence there is 
available for the U.S.S.R. an authoritative listing of U.S.S.R. and 
R.S.F.S.R. codes in force with indication of the most recent printings. For 
the United States Professor William S. Barnes of Harvard has again 
provided the most useful ready reference for non-Americans seeking t 
find their way through voluminous resources, both Federal and Stat: 
Although he cannot within limited space provide the monumental ma- 
terials of Bittner and Price together with their explanation of how to us 
commercial reference sources, his summation ranks with that of Professor 
André Tune of Grenoble as the ideal beginning place for a Continental 
lawyer who starts to do research upon an American theme. Dr. Kurt 
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Lipstein of Cambridge, England, who edited the volume, is to be congratu- 
lated for his careful supervision and standardization of a pattern for 
the national editors. This book should be in every law library in the 


world, and probably it is already. 
JoHN N. Hazarp 
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Hodeaku Kenkyt (Journal of Law and Politics, Keid Gijiki University), 1955 
(Vol. 28, No. 6). On the Theory of Renvoi, Toshiko Hayashiwaki. 

—, 1956 (Vol. 29, No. 6). The Legal Construction of Historical Bays or Waters 
(pp. 1-15), Takashi Nakamura. 

Hdeaku KyOKal ZassHi (Journal of the Jurisprudence Association, Tokyo Uni 
versity), 1955 (Vol. 72, No. 5). Projet de Convention au Transfert de Propriété en 
Cas de Vente Internationale d’Objets Mobiliers Corporels—La Commission Spéciale di 
la Conférence de la Haye de Droit International Privé (pp. 1-69), Sakae Wagatsuma. 

, 1956 (Vol. 73, No. 3). International Protection of Copyright in Connection 
with the Universal Copyright Convention Just Ratified by Japan (pp. 40-99) ,Yiuichi 
Takano. 

Héeaku Ronsd (Kyoto Law Review), 1955 (Vol. 61, No. 2). Divorce in Private 
International Law (pp. 1-35), Yoshio Tameike. 

, 1955 (Vol. 61, No. 3). Draft of Private International Law in French (p 
1-18), Takeyoshi Saito. 

, 1955 (Vol. 61, No. 6). On the Recognition of Belligerency (pp. 94-131), 
Hisashige Hayashi. 

, 1956 (Vol. 62, No. 3). Paragraph 2, Article 98 of the Constitution (pp. i- 
44), Yutaka Miyata. 

Héecaku Suimpd (Chid Law Review), 1955 (Vol. 62, No. 1). Change of Territory 
and Nationality of Married Women (pp. 1-28), Hidebumi Egawa and Saburé Kuwada. 
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——, 1955 (Vol. 62, No. 7). A Study of the Convention on Aerial Collisions (pp. 
23-41), Fumio Ikeda. 

, 1955 (Vol. 62, No. 8). The American Doctrine of Renvoi—The Schneider 
Case (pp. 1-10), Saburd Kuwada. 

, 1956 (Vol. 63, No. 7). Administrative Dispositions in Violation of Interna- 
tional Law (pp. 18-44), Gisaburod Takane. 

Horitsu J1n6 (Law Journal), 1956 (Vol. 28, No. 10). Problems of the Nationaliza 
tion Laws in the Eastern European Nations (pp. 12-18), Saburd Kuwada; Discussions 
about Two Chinas and Legal Status of Formosa in the Light of International Law 
(pp. 35-41), Shigejird Tabata. 

Horitsu Ronsnv, 1956 (Vol. 30, No. 2). On the International Red Cross (pp. 
68-110), Shigeki Miyazaki. 

Horitsu Ronsd (Meiji University Law Review), 1956 (Vol. 30, No. 2). On the 
Right of Protection over Citizens Abroad (pp. 34-67), Mitsuyoshi Suzuki. 

Hose1 Kenkyd (Journal of Law and Politics, Kytshi University), 1956 (Vol. 23, 
No. 1). The Status of Consuls in the Modern Age (pp. 1-22), Fujio Ito. 

Hds6 JinO (Lawyers’ Association Journal), 1955 (Vol. 7, No. 6). Japanese 
Family Registration on Marriage to Foreigners (pp. 1-10), Hidebumi Egawa. 

——, 1956 (Vol. 8, Nos. 3-5). The Legal Status of Post-War Japan Viewed from 
International Law, Yuichi Takano. 

HOTETSUGAKO K6za, 1956 (Vol. 3). The Formation of the Modern Conception of 
international Law (pp. 145-169), Shigejird Tabata. 

INTERNATIONAL LABOUR REVIEW, September, 1957 (Vol. 76, No. 3). The Fortieth 
Session of the International Labour Conference, Geneva, June 1957 (pp. 217-243) ; 
Social Aspects of European Economic Co-operation (pp. 244-256), André Philip. 

——, October, 1957 (Vol. 76, No. 4). Treaty Establishing the European Economic 
Community (pp. 400-406). 

INTERNATIONAL ORGANIZATION, Summer, 1957 (Vol. 11, No. 3). The United Nations 
Emergency Force (pp. 413-430), Leland M. Goodrich and Gabriella E. Rosner; The 
Developing Role of the Secretary-General (pp. 431-445), Elmore Jackson; Sisyphus 
and the Avalanche: The United Nations, Egypt, and Hungary (pp. 446-469), Stanley 
Hoffmann; Suez, Hungary and European Integration (pp. 470-480), Alfred Grosser; 
Internationally Assisted Migration: ICEM Rounds Out Five Years of Resettlement 
(pp. 481-494), Edward Marks. 

INTERNATIONAL RELATIONS, October, 1957 (Vol. 1, No. 8). The Present Position 
of the United Nations (pp. 329-338), Lester B. Pearson; UN Reform: Responsibility 
at the Centre (pp. 339-348), F. P. Walters; The Authority of the United Nations 
General Assembly (pp. 349-361, 376), F. S. Northedge; The Bandung Conference 
(pp. 362-376), Mary Knatchbull Keynes. 

ITALIAN AFFAIRS, July, 1957 (Vol. 6, No. 4). Steps Taken by Italy for the De 
velopment of the Atlantic Community (pp. 1769-1774); European Coal and Steel 
Community (pp. 1775-1782); Italian and International Assistance Activities (A.A.I.) 
(pp. 1793-1797). 

JOURNAL OF THE INTERNATIONAL COMMISSION OF JuRISTS, Autumn, 1957 (Vol. 1, 
No.1). Domestic Jurisdiction and International Concern (pp. 3-6), Norman 8. Marsh; 
The Soviet Procuracy and the Rights of the Individual against the State (pp. 59-105), 
Dietrich A. Loeber. 

Jurist, 1956 (No. 103). The Legal Basis for Hydrogen Bomb Tests (pp. 2-8), 
Shigeru Oda. 

——, 1956 (No. 119). The Russo-Japanese Joint Declaration (pp. 2-14), Yiichi 
Takano. 
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Kanazawa Hoaaxku, 1956 (Vol. 1, No.2). Termination of War and Law of Treaties 
(pp. 1-20), Ichiré6 Akiho. 

Kansal HoOcaku (Kansai University Journal), 1955 (Vol. 5, No. 1). Double Renvoi 
and Recent Cases (pp. 60-102), Shdichi Honnami. 

Kikan HOrirsucaku (Quarterly Law Review), 1956 (Vol. 20). Essays on Hans 
Kelsen’s Pure Theory and Related Problems in International Law, Kanae Taijudé. 

KinkI Daigaku Héeaku (Kinki University Law Review), 1955 (Vol. 3, No. 3). 
The Interruption of Japan-American Co-operation in the Siberian Intervention, Yokio 
Kobayashi; International Conflicts about Partition of Africa, Naokichi Tanaka. 

KoKKA GAKKAI ZASSHI (Journal of the Association of Political and Social Science), 
1955 (Vol. 69, Nos. 1-2). ‘‘Due Process Clause’’ as a Defender of Private Property 
(pp. 1-37), Hideo Tanaka. 

KOKUGAKUIN DaiGcaku SEIKEI Ronsd (Journal of Politics and Economics, Kokugakuin 
University), 1956 (Vol. 4, No. 4). The Limit of Security Ensured by the United 
Nations (pp. 94-117), Tatsuo Kamiya, 

KoKvuSAIHO GAIKO ZassHI (Journal of International Law and Diplomacy), 1955 
(Vol. 54, Nos. 1-3). Okinawa Question in the Eyes of American Scholars, Toshio 
Ueda; Transitions about the Reversion of Okinawa, Nagamichi Hanabusa; Problems or 
Conflict of Law in Okinawa (pp. 141-164), Tard Kawakami; Problems in International 
Law relating to Okinawa (pp. 141-164), Iwatard Kubo. 

, 1955 (Vol. 54, No. 4). On the Hague Draft Convention to Regulate the Con 
filet between the Law of Nationality and the Law of Domicile (pp. 1-6), Hidebumi 
Egawa. 

, 1955 (Vol. 54, No. 5). A Study of the 1952 Rome Private International Air 
Navigation Treaty (pp. 31-65), Fumio Ikeda. 

——, 1955 (Vol. 54, No. 6). The Legal Status of the Ryukyus and the Ryukyuans 
(pp. 1-26), Kenta Hiraga. 

—, 1956 (Vol. 55, No. 1). International Organization and Neutrality (pp. 27- 
56), Yasuo Ishimoto; ‘‘Uniting for Peace’’ and Collective Self-Defense (pp. 57-71), 
Tatsuo Kamiya. 

, 1956 (Vol. 55, Nos. 2-4). Maintenance of Peace (pp. 1-22), Keishiré Irie; 
International Economic Co-operation (pp. 23-24), Tomoo Otaka; Trusteeship System 
and Its Operation (pp. 45-72), Tsuruji Kotani; The Problems in Admitting New 
Members to the United Nations (pp. 140-160), Akira Minakawa; The Right of Veto, 
Its Applications and Its Revision (pp. 161-170), Yasuo Yamashita; Collective Self 
Defense and Regional Security (pp. 179-222), Yuichi Takano; The United Nations 
and the Problem of Human Rights (pp. 260-281), Shigejiro Tabata; United Nations 
and Japan (pp. 315-342), Kisaburéd Yokota. 

, 1956 (Vol. 55, No. 5). The Permanent Neutrality of Austria (pp. 1- 
Ryoichi Taoka; On Isidor’s Etymologiae in the Theoretical History of the Law of 
Nations (pp. 28-49), Fujio Ité. 

Konan Ronsnt, 1956 (No. 4). The Significance in the Expression ‘‘ International 
Law shall be observed’’ in Paragraph 2, Article 98 of the Constitution, Shigeru 


9 


Unemura. 
Law AND POWER OF THE STaTe, 1956 (Vol. 3). State Power and International Peace 


(pp. 23-47), Tomoo Otaka; Sovereignty Viewed from International Law (pp. 49-133), 
Masao Ichimata; Conditions of Existence for Small States—Introduction to Reflections 
on the Legal Formative Process of the International Community (pp. 135-208), 
Shigeru Inoue. 

Micuigan Law Review, November, 1957 (Vol. 56, No. 1). The Legal Status of 
the Red Cross (pp. 1-32), Wesley A. Sturges. 
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NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL Recut, October, 1957 (Vol. 4, 
No. 4). La Conférence Diplomatique sur le Droit de la Mer (pp. 338-361), J. P. A. 
Francois; Quelques Problémes du Droit International des Sociétés (pp. 362-372), L. H. 
Sandberg; Cour Internationale de Justice—Affaire relative a Certains Emprunts 
Norvégiens (France e¢. Norvége) (pp. 373-406), J. H. W. Verzijl; Verminderde 
Belangstelling der Studenten voor het Volkenrecht (pp. 407-409), J. V. Rijpperda 
Wierdsma; Volkenrecht en Staatsrecht (pp. 410-411), F. J. F. M. Duynstee. 

New TiMEs, October 3, 1957 (No. 40). The Inter-Parliamentary Conference (pp. 
8-12), Justas Paleckis; Canada’s Role (pp. 13-14), Y. Rigin; Bonn Fiction (pp. 16-18), 
V. Zagladin; Power for Underdeveloped Countries (pp. 25-27), Alexander Pavlenko. 

, October 10, 1957 (No. 41). First in Space (pp. 1-2); The Choice is Clear 
(pp. 4-7), V. Korionov; The Record of Forty Years (pp. 8-10), 8. Menshikov; World 
Labour Looks Ahead (pp. 12-14), L. Bezymensky; The Black Pool (pp. 14-15), P. 
Suslin. 

, October 17, 1957 (No. 42). The Great Goal (pp. 2-3); Bonn and the 
Warsaw Proposal (p. 3); End of the Cold War (pp. 7-8), James G. Endicott; Charting 
the Way to Outer Space (pp. 9-10), Y. Pobedonostsev and K. Malyutin; Twilight of 
an Empire (pp. 11-12), Y. Galin; Loy Henderson’s Secret Assignment (pp. 13-15), 
M. Osipenko; Fourth World Trade Union Congress (pp. 23-24), L. Bezymensky; 
Peace Week in the G. D. R. (pp. 25-27), Maria Shvetsova; Behind the Welfare State 
Facade (pp. 27-30), Vasili Lazarenko. 

——, October 24, 1957 (No. 43). Avert the Danger (pp. 1-2); United Nations— 
Twelve Years (p. 3); The Path Chosen by Nine Hundred Million (pp. 4-6), Ilya 
Dudinsky; October and the Baltic Republics (pp. 7-8), Janis Sudrabkalns; The 
October Revolution and the Arab World (pp. 9-10), Khaled Mohie El Din; The Fourth 
World Trade Union Congress (pp. 10-12), Giuseppe di Vittorio; Sputnik and Politics 
(pp. 13-15), Y. Victorov; Arabian Nights: U. S. Version (pp. 15-17), V. Zagladin; 
The Curtain Goes Up (pp. 20-33), L. Bezymensky. 

, November 1, 1957 (No. 44). Indestructible Force (pp. 3-5), B. Leontyev; 
New Era in Labour History (pp. 5-9), Dmitri Monin; The October Revolution and 
the Oppressed Peoples (pp. 10-14), A. Soekarno; New Soviet Proposal (p. 20); In- 
conclusive (p. 20); The Sputnik and the Age (pp. 22-26), S. Menshikov; The Truth 
about Soviet-Syrian Relations (pp. 29-30), A. Baturin; Your Time’s Up (p. 31), 
Gennady Gerasimov; The First Fruits (pp. 37-39), Y. Bochkaryov. 

——, November 7, 1957 (No. 45). Forty Years of Socialist Progress and Capitalist 
Decline (pp. 3-7), Eugene Varga; Obtuse Oracles (pp. 7-9), D. Zaslavsky; Socialism 
and Peace (pp. 20-22), Jean Laffitte; Simple and Incontestable Truths (pp. 23-26), 
L. Leontyev. 

New YorK UNIVERSITY Law REVIEW, November, 1957 (Vol. 32, No. 7). F.A.S. 
Clauses in American and Comparative Law (pp. 1247-1260), Michael A. Schwind. 

Nrnon Héeaku (Journal of Law and Politics, Nihon University), 1956 (Vol. 21, 
No. 4). The Guarantee of International Human Rights (pp. 29-58), Sdtard Mizuki. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES RECHT, June, 1957 (Vol. 8, No. 2). 
Israels Staatsordnung in Rahmen des Alten Orients. Zu Erie Voegelin, Israel and 
Revelation (pp. 129-148), Georg Fohrer; L’Art. 2 §7 de la Charte des Nations Unies 
et la Notion de Domaine Réservé (pp. 175-188), Jacques Ludovicy; Die Europdische 
Woche in Hamburg (pp. 232-234), Lutz Kilzer. 

Ostevropa-Recut, October, 1957 (Vol. 3, No. 2). Osteuropdische Erbrechtsinteressen 
vor Amerikanischen Gerichten (pp. 85-91), Martin Domke; Richtlinien des Obersten 
Gerichts der UdSSR als Rechtsquelle (pp. 92-99), Serge L. Levitsky, Rumdnien 1944- 
1954, Skizze der Politischen und Verfassungsrechtlichen Entwicklung (pp. 100-109), 
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Sevold Braga; Das Neue Staatsbiirgerschaftsgesetz Ungarns von 1957 (pp. 112-113), 
Zsolt Szirmai. 

UNIVERSITY OF PENNSYLVANIA LAW REVIEW, June, 1957 (Vol. 105, No. 8). American 
Protection Against Foreign Expropriation in the Light of the Suez Canal Crisis (pp. 
1033-1043), Martin Domke. 

PoLitica INTERNACIONAL, August, 1957 (No. 32). Europa ante el Mundo Atlédntico 
(pp. 9-24), Alberto Martin Artajo; El Proyectado Pacto del Atlantico Sur (pp. 25 
43), E. G.; Nueva Zelanda a los 75 afios del Viaje del ‘‘Dunedin’’: Balance de 
Fuerzas (pp. 45-64), Leandro Rubio Garcia; Cambio en el Kremlin (pp. 67-72), Juan 
Dacio; La Tensidn Soviético-Escandinava y la Defensa Occidental (pp. 73-83), 
Fernando Murillo Rubiera; Afirmacién del Pacto de Bagdad (pp. 85-89), Miguel 
Cuartero Larrea; Aspectos Recientes de la Dialéctica Paquistani ante la Cuestién de 
Cachemira (pp. 91-95), Leandro Rubio Garcia; Tres Notas sobre el Relieve de la 
Escena Asidtica (pp. 97-103), Leandro Rubio Gareia; Los Motines de Taipeh (pp. 
105-109), Miguel Cuartero Larrea; VI Reunidén internacional del C.E.D.I. (pp. 111- 
112); La Politica Internacional durante los Meses de Mayo y Junio de 1957 (pp. 115- 
120), Fernando Murillo Rubiera. 

PrAvny Opszor, 1957 (Vol. 40, No. 6). ‘‘Integraéné Snahy’’ Kapitalisticke) 
Eurépy a Medzindrodné prdvo (pp. 321-329), Juraj Cath. 

REKISHIGAKU KENKYU, 1955 (No. 179). Prelude to the German-Soviet Non-Aggres 
sion Pact, Hiroshi Momose. 

—, 1955 (Nos. 184-185). On the Uprising for Independence in Korea on March 
1, 1919, Kentar6 Yamabe. 

REVISTA DO SERVICO PtBLICcO, September, 1956 (Vol. 72, No. 3). Os Fins do Estado 
Moderno (pp. 243-256), Augusto de Rezende Rocha. 

, October-December, 1956 (Vol. 73, Nos. 1-3). A Organizagdo Diplomdtica 
Brasileira (pp. 53-69), G. E. do Nascimento e Silva. 

, February, 1957 (Vol. 74, No. 2). Os Meios do Estado Moderno (pp. 160- 
174), Augusto de Rezende Rocha; Da Condigdo Juridica dos Cénsules (pp. 189-210), 
Geraldo Euldlio do Nascimento e Silva. 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SorTriLe), July-September, 1957 (Vol. 35, No. 3). Des Ezxtraits du Rapport du 
Comité Spécial des Nations Unies sur la Rébellion du Peuple Hongrois Luttant pour 
la Liberté (pp. 249-260), Fr. John Brown Barclay; Le Nouveau Droit Pénal Inter- 
national (pp. 261-275), Jean Graven; L’Etat Moderne, un Danger pour la Paix (pp. 
276-288), Fernand de Visscher; Oi en Sommes-Nous sur le Probléme de l’Agression? 
(pp. 289-303), G. Piotrowski; Le Comité du Désarmement—Travail de Sisyphe (pp. 
304-306), René Payot. 

REVUE DE Droir PENAL ET DE CRIMINOLOGIE, October, 1957 (Vol. 38, No. 1). Les 
Impasses du Droit International Pénal (pp. 3-61), Jacques Verhaegen. 

——, 1957 (Publication Jubilaire 1907-1957). Le Droit International Pénal (pp. 
243-304), J. Y. Dautricourt. 

REVUE pu Droit PuBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGESR, 
July-August, 1957 (Vol. 73, No. 4). Revue de Jurisprudence Francaise en Matiére 
Internationale (pp. 737-778), André Gervais. 

, September—October, 1957 (Vol. 73, No. 5). L’Application Jurisprudentielle 
Récente de la Législation Antitrust aux Etats-Unis (pp. 846-874), Gilbert Tixier. 

REvvE CRITIQUE DE Droir INTERNATIONAL Privé, April-June, 1957 (Vol. 46, No. 2). 
La Disparition des Juridictions Frangaises de Tunisie (pp. 213-228), R. Jambu-Merlin; 
Observations sur les ‘‘ Aspects Philosophiques du Droit International Privé’’ (pp- 
229-272), Jacques Maury. 
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REVUE GENERALE DE Droit INTERNATIONAL PuBLIc, April-June, 1957 (Vol. 61, No. 2). 
La Neutralité dans le Cadre de 1’0.N.U., particuliérement celle de la République 
d’Autriche (pp. 177-192), Alfred Verdross; La Liberté des Mers et le Droit de péche 
en Haute Mer (pp. 193-202), Hildebrando Accioly; Huropéisme et Cosmopolitisme 
(pp. 203-210), Giorgio Del Vecchio; La Protection Internationale des Valeurs Humaines 
(pp. 211-241), Stefan Glaser; La Frontiére Polono-Allemande en Droit International 
(pp. 242-258), Krzysztof Skubiszewski. 

RITSUMEIKAN HOGaku (Ritsumeikan Law Review), 1955 (No. 10). The Atomic 
Weapon and International Politics (pp. 41-46), Kakuzd Maeshiba. 

, 1955 (No. 12). The Atomic Weapon and Disarmament (pp. 1-50), Kakuzo 
Maeshiba. 

, 1955 (No. 13). The Peaceful Uses of Atomic Energy and Diplomacy through 
Atomic Bombs (pp. 1-53), Kakuzé Maeshiba. 

, 1955 (No. 14). Atomic Power and Peaceful Co-Existence (pp. 17-75), 
Kakuzé Maeshiba. 

Sx1H6 (Journal of Private Law, Japan Association of Private Law), 1955 (No. 14). 
On the Proper Law Applicable to the Transfer of Title in the Case of International 
Sale of Personal Property (pp. 39-60), Sakae Wagatsuma and Hidebumi Egawa. 

SUDETEN BULLETIN, September, 1957 (Vol. 5, No. 9). The Economic Integration of 
Europe (pp. 89-90), Walter Schwarzer; German Provinces East of Oder-Neisse (pp. 
91-95), B. Carroll Reece; Solving Europe’s Minority Problems (pp. 101-102), Hanns 
Gert von Esebeck. 

, October, 1957 (Vol. 5, No. 10). Czechs and Poles in Exile (pp. 109-111, 114- 
115), Adalbert Worliczek; Cultural Exchange and International Understanding (pp. 
116-118), John L. Brown. 

, November, 1957 (Vol. 5, No. 11). Adenauer’s Third Term (pp. 121-122), 
Anton F. Wuschek; German Eastern Policy (pp. 123-124), Hans Schiitz; The Com- 
munist Security System (pp. 125-127, 130-131); Slovenes, A Titoist Tool in Austria 
(pp. 133-134), Richard Weishar. 

UKRAINIAN REVIEW, Autumn, 1957 (Vol. 4, No. 3). Forty Years Ago (pp. 3-12), 
Ivan Vovechuk; Hetman Orlyk’s Manifesto (pp. 42-47), Oleksander Ohloblyn; The 
Russian Subjugation of Ukraine as Reflected in Soviet Economic Policy and Statistics 
(pp. 53-67), Luka Lysenko; Ukrainians in the Soviet Concentration Camps during the 
Years 1945-1954 (pp. 74-78). 

UniTeD Nations Review, November, 1957 (Vol. 4, No. 5). The United Nations 
Emergency Force (pp. 15-17, 20-23). 

, December, 1957 (Vol. 4, No. 6). The Partial-Measures Approach to Dis- 
armament (pp. 4-9, 32-33); The International Atomic Energy Agency (pp. 10-12); 
Release of War Prisoners Continues (pp. 13-15); Human Rights—Progress and 
Prospects (pp. 16-17); South West Africa (pp. 18-19, 48-55); Admission of New 
Members (pp. 46-47). 

WESTERN WorLpD, October, 1957 (No. 6). Russia’s Ballistic Blackmail (p. 10), 
Henry M. Jackson; Peace in a Cave (pp. 11-13), editors; What Remains to be Done 
(pp. 14-16), Paul-Henri Spaak; Why Not Disarm the Middle East? (pp. 17-19), 
André Fontaine; Europe Cannot Safely Ignore the Far East (pp. 20-24), Myron M. 
Cowen; Would an Independent Algeria Strengthen or Weaken the West? (pp. 29-38), 
Estes Kefauver and Marcel-Edmond Naegelen; The World Réle of Western Values 
(pp. 39-42), Denis de Rougemont; The International Geophysical Year (pp. 49-53), 
N. J. Berrill; The Sahara and the West (pp. 54-59), Johannes Semler. 

Wortp Arrairs, Fall, 1957 (Vol. 120, No. 3). India Ten Years After (pp. 67-68), 
Rt. Hon. Earl Attlee; The Inter-American Committee of Presidential Representatives 
(pp. 71-75), O. H. Salzman, Jr.; Thirty-Nine Countries Meet at Interparliamentary 
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Council (pp. 79-81), Franklin Dunham; The Citizen’s Responsibilities in International 
Affairs (pp. 81-84), Francis O. Wilcox. 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT, October, 
1957 (Vol. 18, No. 1). Zum Saarvertrag vom 27. Oktober 1956 (pp. 1-60), Fritz 
Miinch; New Trends in the Regime of the Seas (pp. 61-102), Shigeru Oda; Renouveau 
de l’Ordre Hospitalier de St. Jean dit de Malte. La Charte Constitutionnelle de 1956 
(pp. 103-120), A. C. Breycha-Vauthier. 

, December, 1957 (Vol. 18, No. 2). Die Vdélkerrechtskasuistik des Abbé de 
Mably (pp. 229-260), Ernst Reibstein; New Trends in the Regime of the Seas (pp. 
261-286), Shigeru Oda; Die Autonome Republik Togo. Statut und volkerrechtliche 
Stellung (pp. 287-317), Reinhart Freudenberg; Die Behandlung der deutschen Sam- 
meleinbiirgerungen 1938-1945 in der auslindischen Rechtsprechung (pp. 329-344), 
Makarov; Die Neugliederung der Indischen Union im Jahre 1956 (pp. 345-394), 
Reinhart Bauer. 

ZEITSCHRIFT FUR LurtrRecnt, October, 1957 (Vol. 6, No. 4). Der Grossflughafen 
im Raum und Nachbarrecht (pp. 259-286), H. Westermann. 
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UNITED NATIONS 


OFFICIAL DOCUMENTS 


REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORE OF ITS NINTH SESSION, APRIL 23-JUNE 28, 1957 * 


CHAPTER I 
ORGANIZATION OF THE SESSION 


1. The International Law Commission, established in pursuance of Gen- 
eral Assembly resolution 174 (11) of 21 November 1947, and in accordance 
with the Statute of the Commission annexed thereto, held its ninth session 
at the European Office of the United Nations, Geneva, from 23 April to 28 
June 1957. The work of the Commission during the session is described 
in the present report. Chapter II of the report contains a provisional 
draft on diplomatic intercourse and immunities, which is to be circulated 
to governments for their comments, in accordance with the Statute of the 
Commission. Chapter III consists of progress reports on the work on the 
subjects of state responsibility, arbitral procedure, the law of treaties and 
consular intercourse and immunities. Chapter IV deals with certain ad- 
ministrative matters. 


I. MEMBERSHIP AND ATTENDANCE 


2. The Commission consists of the following members, who were all pres- 
ent at the session: 


Name Vationality 
Mr. Roberto Ago Italy 
Mr. Gilberto Amado Brazil 
Mr. Milan Bartos Yugoslavia 
Mr. Douglas L. Edmonds United States of America 
Mr. Abdullah El-Erian Egypt 
Sir Gerald Fitzmaurice United Kingdom of Great Britain 


and Northern Ireland 


* U.N. General Assembly, 12th Sess., Official Records, Supp. No. 9 (A/3623). For 
reports of the International Law Commission covering its previous sessions, see Supple- 
ments to this JouRNAL, Vol. 44 (1950), pp. 1, 105; Vol. 45 (1951), p. 103; Vol. 47 
(1953), p. 1; Vol. 48 (1954), p. 1; Vol. 49 (1955), p. 1; and Official Documents, Vol. 50 
(1956), p. 190; Vol. 51 (1957), p. 154. 


THE AMERICAN 


Name 


Mr. J. P. A. Francois 
Mr. F.. V. Garcia-Amador 


Mr. 
Mr. 


Shuhsi Hsu 
Thanat Khoman 


Faris Bey El-Khouri 


Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 


3. The General Assembly, at its eleventh session, by resolution 1103 (XI 
of 18 December 1956, decided to increase the membership of the Commis- 
sion from fifteen to twenty-one. On the same date, the Assembly elected 
the above-mentioned members for a period of five years from 1 January 
1957, in accordance with its resolution 985 (X) of 3 December 1955, by 


Ahmed Matine Daftary 
Luis Padilla Nervo 
Radhabinod Pal 

A. E. F. Sandstrém 
Georges Scelle 

Jean Spiropoulos 
Grigory I. Tunkin 
Alfred Verdross 
Kisaburo Yokota 
Jaroslav Zourek 
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Nationality 


Netherlands 
Cuba 

China 
Thailand 
Syria 

Iran 

Mexico 

India 

Sweden 
France 
Greece 

Union of Soviet Socialist Republies 
Austria 
Japan 
Czechoslovakia 


which the term of office of the members was fixed at five years. 


Il, OFFICERS 


4. At its meeting on 23 April 1957, the Commission elected the following 
officers : 


Chairman: Mr. Jaroslav Zourek ; 

First Vice-Chairman: Mr. Radhabinod Pal; 
Second Vice-Chairman: M. Luis Padilla Nervo; 
Rapporteur: Sir Gerald Fitzmaurice. 


5. Mr. Yuen-li Liang, Director of the Codification Division of the Office 
of Legal Affairs, represented the Secretary-General and acted as Secretary 
of the Commission. 


Ill, AGENDA 


6. The Commission adopted an agenda for the ninth session consisting 
of the following items: 


1, 
2. 


Arbitral procedure. 
Law of treaties. 


3. Diplomatic intercourse and immunities. 


4. Consular intercourse and immunities. 
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5. State responsibility. 
6. Date and place of the tenth session. 
7. Planning of future work of the Commission. 
8. Other business. 


7. In the course of the session, the Commission held forty-nine meetings. 
It considered all the items on the agenda with the exception of the law of 
treaties (item 2) and consular intercourse and immunities (item 4); re- 
garding the two latter items, see Chapter III, section ITI. 


CHAPTER II 
DIPLOMATIC INTERCOURSE AND IMMUNITIES 
I. INTRODUCTION 


8. In the course of its first session, in 1949, the International Law Com- 
mission drew up a provisional list of fourteen topics the codification of 
which it considered desirable and feasible. Among the items in this list 
was ‘‘Diplomatic intercourse and immunities.’’ The Commission, however, 
did not include this subject among those to which it accorded priority.’ 

9. At its fifth session, in 1953, the Commission was apprised of General 
Assembly resolution 685 (VII) of 5 December 1952, by which the Assembly 
requested the Commission to undertake, as soon as it considered it possible, 
the codification of ‘‘diplomatic intercourse and immunities’’ and to treat 
it as a priority topic. In view of the facet that the periodical election of 
members of the Commission was due to take place at the eighth session 
of the General Assembly beginning in September 1953, the Commission 
decided to postpone a decision on the matter until its sixth session, to be 
held in 1954.? 

10. At its sixth session, the Commission decided to initiate work on the 
subject, and appointed Mr. A. E. F. Sandstrom as special rapporteur for 

11. ‘‘Diplomatie intercourse and immunities’’ was included as an item 
on the agenda of the Commission’s seventh session. The special rapporteur 
submitted to the Commission a report (A/CN.4/91) containing a draft for 
the codification of the law relating to the subject. Because of lack of time, 
the Commission did not, however, consider the item, and referred the study 
of it to its eighth session.* At that session, the Commission had also before 
it a memorandum on the subject prepared by the Secretariat (A/CN.4/98). 
The Commission was, however, again obliged, because of work on the law 


1 Official Records of the General Assembly, 4th Sess., Supp. No. 10 (A/925), pars. 
16 and 20. 
2 Ibid., 8th Sess., Supp. No. 9 (A/2456), par. 170. 
Ibid., 9th Sess., Supp. No. 9 (A/2693), par. 73. 
* Ibid., 10th Sess., Supp. No. 9 (A/2934), pars. 8 and 9. 
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of the sea, to postpone consideration of the item until the following session.° 

12. During the present session, the Commission, at its 383rd to 413th and 
423rd to 430th meetings, considered the topic on the basis of the special 
rapporteur’s above-mentioned report (A/CN.4/91). It adopted a pro- 
visional draft with commentaries, which is reproduced in the present 
chapter. In accordance with Articles 16 and 21 of its Statute, the Com- 
mission decided to transmit the draft, through the Secretary-General, to 
governments for their observations. 

13. The draft deals only with permanent diplomatic missions. Diplo- 
matic relations between states also assume other forms that might go under 
the heading of ‘‘ad hoc diplomacy,’’ which covers roving envoys, diplo- 
matic conferences and special missions sent to a state for limited purposes. 
The Commission considered that these forms of diplomacy should also be 
studied, in order to bring out the rules of law governing them, and requested 
the special rapporteur to make a study of the question and to submit his 
report to it as its next session. The Commission will thus be able to dis- 
cuss that part of the subject simultaneously with the present draft and 
any comments on it submitted by governments. 

14. Apart from diplomatic relations between states, there are also rela- 
tions between states and international organizations. There is likewise the 
question of the privileges and immunities of the organizations themselves. 
These matters are, as regards most of the organizations, governed by special 
conventions. 

15. The draft was prepared on the provisional assumption that it would 
form the basis of a convention. A final decision as to the form in which 
the draft will be submitted to the General Assembly will be taken in the 
light of the comments received from governments. 

16. The text of the draft concerning diplomatic intercourse and im- 
munities as adopted by the Commission is reproduced below: 


II, DRAFT ARTICLES CONCERNING DIPLOMATIC INTERCOURSE AND IMMUNITIES 


The commentary to the draft should be regarded as provisional. It has 
been drafted so as to afford the minimum of necessary explanation of the 
articles. In the final draft which the Commission will prepare at its next 
session in the light of the comments of governments, a fuller commentary 
will be provided. 


Section I. Diptomatic INTERCOURSE IN GENERAL 
Establishment of diplomatic relations and missions 
ARTICLE 1 


The establishment of diplomatic relations between states, and of 
permanent diplomatic missions, takes place by mutual consent. 


5 Ibid., 11th Sess., Supp. No. 9 (A/3159), pars. 5 and 6. 
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Commentary 


The Commission here confirms the general practice of states. 


Functions of a diplomatic mission 
ARTICLE 2 
The functions of a diplomatic mission consist inter alia in: 


(a) Representing the government of the sending state in the receiving 
state; 

(b) Protecting the interests of the sending state and of its nationals 
in the receiving state; 

(c) Negotiating with the government of the receiving state; 

(d) Ascertaining by all lawful means conditions and developments in 
the receiving state, and reporting thereon to the government of the send- 
ing state. 


Commentary 
Without attempting to be exhaustive, this article is believed to repro- 
duce the actual practice of states as it has existed for a very long time. 
Appointment of the head of the mission: agrément 
ARTICLE 3 
The sending state must make certain that the agrément of the receiving 
state has been given for the person it proposes to accredit as head of 
the mission to that state. 
Appointment of the staff of the mission 
ARTICLE 4 
Subject to the provisions of Articles 5, 6 and 7, the sending state may 
freely appoint the other members of the staff of the mission. 
Appointment of nationals of the receiving state 
ARTICLE 5 
Members of the diplomatic staff of the mission may be appointed 
from among the nationals of the receiving state only with the express 
consent of that state. 
Persons declared persona non grata 


ARTICLE 6 


1. The receiving state may at any time notify the sending state that 
the head of the mission, or any member of the staff of the mission, is 
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persona non grata or not acceptable. In such case, the sending state 
shall, according to circumstances, recall this person or terminate his 
functions with the mission. 

2. If a sending state refuses or fails within a reasonable time to comply 
with its obligations under paragraph 1, the receiving state may refuse to 
recognize the person concerned as a member of the mission. 


Commentary 


(1) Articles 3-6 deal with the appointment of the persons who compose 
the mission. The mission comprises a head, and assistants subordinate to 
him, who are normally divided into several categories: diplomatic staff, 
who are engaged in diplomatic activities proper; administrative and tech- 
nical staff; and service staff. While it is the sending state which makes 
the appointments, the choice of the persons and, in particular, of the head 
of the mission, may considerably affect relations between the countries, 
and it is naturally in the interest of both states concerned that the mission 
should not contain members whom the receiving state finds unacceptable 
In practice, the receiving state can exercise certain powers to that end. 

(2) Procedure differs according as the person concerned is the head of the 
mission or another member of the staff. As regards the former, it was 
thought desirable that the sending state should ascertain in advance whether 
the person it proposes to accredit as head of its mission to another state 
is persona grata with that state. The fact that a head of mission has been 
approved does not, however, prevent a receiving state which has mean- 
while found reasons for objecting to him from subsequently notifying the 
sending state that he is no longer persona grata, in which case he must 
be recalled and, if the sending state fails to recall him, the receiving state 
may declare his functions terminated. 

(3) As regards other members of the mission they are as a rule freely 
chosen by the sending state; but, if at any time—if need be, before the 
person concerned arrives in the country to take up his duties—the receiv 
ing state finds that it has objections to him that state may, as in the ease 
of a head of mission who has been approved, inform the sending state that 
he is persona non grata, with the same effect as for the head of mission. 

(4) This procedure is sanctioned by Articles 3, 4 and 6 of the draft. 
The fact that the draft does not say whether or not the receiving state is 
obliged to give reasons for its decision to declare persona non grata a person 
proposed or appointed, should be interpreted as meaning that this ques- 
tion is left to the discretion of the receiving state. The words in paragraph 
1 of Article 6 ‘‘or terminate his functions with the mission,’’ refer mainly 
to the case of the person concerned being a national of the receiving state. 

(5) As is clear from the reservation stated in Article 4, the free choice 
of the staff of the mission is a principle to which there are exceptions. 
One of these exceptions is mentioned in paragraph (3) of this commentary. 


— 
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(6) Another exception is that arising out of Article 5 of the draft, con- 
cerning cases where the sending state wishes to choose as a member of the 
diplomatic staff a national of the receiving state or a person who is a na- 
tional of both the receiving state and the sending state. The Commission 
takes the view that this should only be done with the express consent of 
the receiving state. While the practice of appointing nationals of the re- 
ceiving state as members of the diplomatic staff has now become fairly 
rare, the majority of the members of the Commission think that the case 
should be mentioned. Certain members of the Commission, however, stated 
that they were in principle opposed to the appointment of nationals of the 
receiving state as members of the diplomatic staff, and to according diplo- 
matie privileges and immunities to such persons. 


Limitation of staff 
ARTICLE 7 


1. In the absence of any specific agreement as to the size of the mis- 
sion, the receiving state may refuse to accept a size exceeding what is 
reasonable and customary, having regard to the circumstances and con- 
ditions in the receiving state, and to the needs of the particular mission. 

2. The receiving state may also, within similar bounds and on a non- 
discriminatory basis, refuse to accept officials of a particular category. 
It may decline to accept any persons as military, naval or air attachés 
without previous agrément. 


Commentary 


(1) There are also questions other than the choice of the persons com- 
prising the mission, which are connected with the latter’s composition and 
may cause difficulties; in the Commission’s view, they require regulation. 
Article 7 deals with such questions. 

(2) Paragraph 1 of the article refers to cases where the staff of the 
mission is inordinately increased, experience in recent years having shown 
that such cases may present a problem. Such an increase may cause the 
receiving state real difficulties. Should the receiving state consider the 
staff of a mission unduly large, it should first endeavour to reach an agree- 
ment with the sending state. Failing such agreement, the receiving state 
should, in the view of the majority of the Commission, be given the right, 
but not an absolute right, to limit the size of the staff. Here there are 
two sets of conflicting interests, and the solution must be a compromise 
between them. Account must be taken both of the mission’s needs, and of 
prevailing conditions in the receiving state. Any limitation of the staff 
must remain within the bounds of what is reasonable and customary. 

(3) Paragraph 2 gives the receiving state the right to refuse to accept 
officials of a particular category. But its right to do so is circumscribed 
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in the same manner as its right to limit the size of the staff, and must, 
furthermore, be exercised without discrimination between one state and 
another. In the case of military, naval and air attachés, the receiving 
state may, in accordance with what is already a fairly common practice, 
require their names to be submitted beforehand for its approval. 


Commencement of the functions of the head of the mission 
ARTICLE 8 


The head of the mission is entitled to take up his functions in relation 
to the receiving state when he has notified his arrival and presented a true 
copy of his credentials to the Ministry for Foreign Affairs of the re- 
ceiving state. (Alternative: when he has presented his letters of 


credence.) 


Commentary 


So far as concerns the time at which the head of the mission may take 
up his functions, the only time of interest from the standpoint of interna- 
tional law is the moment at which he can do so in relation to the receiving 
state—which must be the time when his status is established. On prac 
tical grounds, the Commission proposes that it be deemed sufficient that h« 
has arrived and that a true copy of his credentials has been remitted to the 
Ministry for Foreign Affairs of the receiving state, there being no need to 
await the presentation of the letters of credence to the head of state. The 
Commission, however, decided also to mention the alternative stated in 
the text of the article. 


Chargé d’affaires ad interim 
ARTICLE 9 


1. If the post of head of the mission is vacant, or if the head of the 
mission is unable to perform his functions, the affairs of the mission shall 
be handled by a chargé d'affaires ad interim, whose name shall be notified 
to the government of the receiving state. 

2. In the absence of notification, the member of the mission placed 
immediately after the head of the mission on the mission’s diplomatic 
list shall be presumed to be in charge. 


Commentary 


This article provides for situations where the post of head of the mission 
falls vacant, or the head of the mission is unable to perform his functions 
The chargé d’affaires ad interim here referred to is not to be confused with 
the chargé d’affaires mentioned in Article 10, sub-paragraph (c), who is 
ealled chargé d’affaires en pied and is appointed on a more or less perma- 


nent footing. 
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Classes of heads of mission 


ARTICLE 10 


Heads of mission are divided into three classes, namely: 
(a) That of ambassadors, legates or nuncios accredited to heads of 


state; 

(b) That of envoys, ministers and other persons accredited to heads of 
state ; 

(c) That of charges d’affaires accredited to Ministers for Foreign 
Affairs. 


ARTICLE 11 


States shall agree on the class to which the heads of their missions 
are to be assigned. 


Precedence 
ARTICLE 12 


1. Heads of missions shall take precedence in their respective classes 
in the order of date either of the official notification of their arrival or of 
the presentation of their letters of credence, according to the rules of 
the protocol in the receiving state, which must be applied without dis- 
crimination. 

2. Any change in the credentials of a head of mission shall not affect 
his precedence in his class. 

3. The present regulations are without prejudice to any existing prac- 
tice in the receiving state regarding the precedence of the representative 
of the Pope. 


Mode of reception 
ARTICLE 13 


A uniform mode shall be established in each state for the reception 
of heads of mission of each class. 


Commentary 


(1) Articles 10-13 are intended to incorporate in the draft the gist of the 
Vienna Regulation concerning the rank of diplomats.* Article 10 lists the 


6 The text of the Regulation of Vienna on the classification of diplomatic agents is as 
follows: 

‘In order to avoid the difficulties which have often arisen and which might occur 
again by reason of claims to precedence between various diplomatic agents, the Pleni 
potentiaries of the Powers which have signed the Treaty of Paris have agreed to the 
following articles and feel it their duty to invite the representatives of other crowned 
heads to adopt the same regulations. 

‘Article 1.—Diplomatic officials shall be divided into three classes: that of am- 
bassadors, legates or nuncios; that of envoys, whether styled ministers or otherwie>, 
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different classes of heads of mission, the classes conferring rank according 
to the order in which they are mentioned. 

(2) In view of the recent growing tendency—intensified since the Second 
World War—on the part of states to appoint ambassadors rather than 
ministers to represent them, the Commission considered the possibility 
of abolishing the title of minister or of abolishing the difference in rank 
between these two classes. 

(3) Although several members of the Commission expressed their sup- 
port for a change designed to abolish any difference in rank between these 
two classes of representative, the Commission took the view that unless 
difficulties could easily arise, 


all states agree—which is rather improbable 
e.g., through the possibility of two different systems existing in the same 
capital. 

(4) The Commission therefore preferred to maintain the broad lines of 
the Vienna Regulation, the more so since the rate at which the tendency 
to give heads of mission the title of ambassador is now growing suggests 
that in time the problem will solve itself. 

(5) In Article 10, which corresponds to Article 1 of the Vienna Regula- 
tion, the Commission does not refer to envoys and ministers as being ac- 
credited to ‘‘sovereigns,’’ but, in keeping with the changes which have 
occurred since the Congress of Vienna, has replaced that term by ‘‘heads of 
state.’’ 

(6) Nor was it deemed necessary to refer—as was done in the Protocol 
of the Congress of Aix-la-Chapelle a special class of ‘‘ ministers resi- 
aceredited to sovereigns; that of chargés d ‘affaires aceredited to Ministers of Foreign 


Affairs. 
‘* Article 2.—Only ambassadors, legates or nuncios shall possess the representative 


character. 

‘* Article 3. 
entitled to any superiority of rank. 

‘* Article 4.—Diplomatic officials shall rank in each class according to the date on 
which their arrival was officially notified. 

‘*The present regulation shall not in any way modify the position of the Papal rep 


Diplomatic officials on extraordinary missions shall not by this fact be 


resentatives. 
‘* Article 5—A uniform method shall be established in each State for the reception 


of diplomatic officials of each class. 

‘* Article 6.—Ties of relationship or family alliances between Courts shall not confer 
any rank on their diplomatic officials. The same shall be the case with political alliances. 

‘* Article 7.—In acts or treaties between several Powers which admit the alternat, the 
order in which the ministers shall sign shall be decided by lot. 

‘*The present Regulation was inserted in the Protocol concluded by the plenipo- 
tentiaries of the eight Powers which have signed the Treaty of Paris at their meeting on 
19 March 1815.’’ 

(The Regulation was signed by the following countries: Austria, Spain, France, Great 
Britain, Portugal, Prussia, Russia and Sweden. Translation taken from the report of 4 
sub-committee of the League of Nations Committee of Experts for the Progressive 
Codification of International Law, C.203.M.77.1927.V, p. 2.) 

7 The text of the Protocol signed at Aix-la-Chapelle on 21 November 1818 by the 
plenipotentiaries of Austria, Great Britain, Prussia, Russia and France, is as follows: 
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dent,’’ since appointments of representatives with that title have become 
very rare. 

(7) Having regard to the practice adopted by a number of states of de- 
ciding precedence in the respective classes according to the date of presenta- 
tion of letters of credence, and not according to the date of official notifi- 
eation of arrival, as laid down in Article 4 of the Vienna Regulation, the 
Commission proposes, in Article 12 of the draft, to give states a choice be- 
tween one or other of those dates, provided that the alternative adopted is 
applied uniformly and without discrimination. From the replies received 
from governments, the Commission will be able to determine whether a 
single criterion can be adopted for the final draft. 

(8) Paragraph 2 of Article 12 establishes the principle that no change 
in the credentials of the head of a mission, for instance as a result of the 
death of the head of state by whom he is accredited, shall affect his rank 
in his class. 

(9) The rule stated in Article 12, paragraph 3, corresponds to the 
second paragraph of Article 4 of the Vienna Regulation. The object of 
the amended wording is to remove any possible source of ambiguity. The 
rules of precedence laid down in the draft will not affect the practice of 
those countries in which the Pope’s representative always has precedence 
over all other heads of mission. 

(10) Some of the provisions of the Vienna Regulation have not been 
included in the draft: Articles 2 and 6, because the questions dealt with 
therein are no longer of current interest, Article 3 because the draft has 
exclusive reference to permanent missions, and Article 7 because it deals 
with a matter which falls rather within the province of the law of treaties. 


Equality of status 


ARTICLE 14 


Except as concerns precedence and etiquette, there shall be no dif- 
ferentiation between heads of mission by reason of their class. 


This article requires no commentary. 
Section II. Dretomatic PRIVILEGES AND IMMUNITIES 


(1) Among the theories that have exercised an influence on the develop- 
ment of diplomatic privileges and immunities, the Commission will mention 


‘*In order to avoid the possibility of unpleasant disputes with regard to a point of 
diplomatic etiquette for which the Annex to the Decision of Vienna, regulating the 
question of rank, seems to have made no provision, it is decided, as between the five 
Courts, that the ministers resident accredited to them shall take rank as an intermediate 


class between ministers of the second class and chargés d’affaires. 

(Translation taken from the report of a sub-committee of the League of Nations 
Committee of Experts for the Progressive Codification of International Law, C.203. 
M.77.1927.V, p. 2.) 
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the ‘‘exterritoriality’’ theory, according to which the premises of the mis- 
sion represent a sort of extension of the territory of the sending state; and 
the ‘‘representative character’’ theory, which bases such privileges and 
immunities on the idea that the diplomatic mission personifies the sending 


state. 

(2) There is now a third theory which appears to be gaining ground in 
modern times, namely, the ‘‘functional necessity’’ theory, which justifies 
privileges and immunities as being necessary to enable the mission to per- 


form its functions. 
(3) The Commission was guided by this third theory in solving problems 
on which practice gave no clear pointers, while also bearing in mind the 
representative character of the head of the mission and of the mission 
itself. 
(4) Privileges and immunities may be divided into the following three 
groups, although the division is not completely exclusive : 
(a) Those relating to the premises of the mission and to its archives; 
(b) Those relating to the work of the mission; and 
(ec) Personal privileges and immunities. 


MISSION PREMISES AND ARCHIVES 


A. 


SUBECTION 


Accommodation 


ARTICLE 15 


The receiving state shall either permit the sending state to acquire 
on its territory the premises necessary for its mission, or ensure adequate 
accommodation in some other way. 


Commentary 


The laws and regulations of a given country may make it impossible for 
a mission to acquire the necessary premises. For that reason, the Commis- 
sion has inserted in the draft an article which makes it obligatory for the 
receiving state to ensure the provision of accommodation for the mission 
if the latter is not permitted to acquire it. If the difficulties are due to a 
shortage of premises, the receiving state must facilitate the accommoda 


tion of the mission as far as possible. 


Inviolability of the mission premises 


ARTICLE 16 


1. The premises of the mission shall be inviolable. The agents of the 
receiving state may not enter the premises, save with the consent of the 
head of the mission. 

2. The receiving state is under a special duty to take all appropriate 
steps to protect the premises of the mission against any invasion or 
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damage and to prevent any disturbance of the peace of the mission or 
detraction from its dignity. 

3. The premises of the mission and their furnishings shall be immune 
from any search, requisition, attachment or execution. 


Commentary 


(1) This article deals firstly with the inviolability of the premises of 
the mission, commonly referred to as the ‘‘franchise de l’hétel.’’ From 


the point of view of the receiving state, this inviolability has two aspects. 
In the first place, the receiving state is obliged to prevent its agents from 


entering the premises for any official act whatsoever (par. 1). Secondly, 
it is under a special duty to take all appropriate steps to protect the pre- 
mises from any invasion or damage, and to prevent any disturbance of the 
peace of the mission or detraction from its dignity (par. 2). The receiv- 
ing state must, in order to fulfil this obligation, take special measures—over 
and above those it takes to discharge its general duty to ensure order. 

(2) A special application of this principle is that no writ shall be served 
within the premises of the mission, nor shall any summons to appear be- 
fore a court be served in the premises by a process server. Even if process 
servers do not enter the premises but carry out their duty at the door, 
such an act would constitute an infringement of the respect due to the 
mission. All judicial notices of this nature must be delivered through 
the Ministry for Foreign Affairs of the receiving state. 

(3) The inviolability confers on the premises, their furnishings and 
fixtures, immunity from any search, requisition, attachment or execution. 

(4) While the inviolability of the premises may enable the sending state 
to prevent the receiving state from using the land on which the premises 
of the mission are situated for carrying out public works (widening of a 
road, for example), it should on the other hand be rememberd that real 
property is subject to the laws of the country in which it is situated. In 
these circumstances, therefore, the sending state should co-operate in every 
way in the implementation of the plan which the receiving state has in 
mind; and the receiving state, for its part, is obliged to provide adequate 
compensation or, if necessary, to place other appropriate premises at the 
disposal of the sending state. 

(5) In connexion with the ‘‘franchise de l’hétel’’ of the head of the 
mission, it is sometimes stated that the head of the mission may have in his 
residence a chapel of the faith to which he belongs.* The inviolability of 
the premises of the mission undoubtedly includes freedom of private wor- 
ship, and nowadays it can hardly be disputed that the head of the mission 
and his family, together with all members of the staff of the mission and 


8 Article 8 of the 1929 draft of the Institute of International Law on diplomatic 
immunities. Annuaire de 1’Institut de Droit International, 1929, Vol. II, p. 307. 
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their families, may exercise this right, and that the premises may contain 
a chapel for the purpose. It was not thought necessary to insert a pro- 
vision to this effect in the draft. 
Exemption of mission premises from tax 
ARTICLE 17 


The sending state and the head of the mission shall be exempt from all 
national or local dues or taxes in respect of the premises of the mission, 
whether owned or leased, other than such as represent payment for 
services actually rendered. 


This article requires no commentary. 
Inviolability of the archives 
ARTICLE 18 


The archives and documents of the mission shall be inviolable. 


Commentary 
The inviolability applies to archives and documents, regardless of the 
premises in which they may be. As in the case of the premises of the 
mission, the receiving state is obliged to respect the inviolability itself and 
to prevent its infringement by other parties. 
SUBSECTION B. FACILITATION OF THE WORK OF THE MISSION, 
FREEDOM OF MOVEMENT AND COMMUNICATION 
Facilities 
ARTICLE 19 
The receiving state shall accord full facilities for the performance of 
the mission’s functions. 
Commentary 


A diplomatie mission may often need assistance to perform its functions 
satisfactorily. The receiving state (in whose own interests it is that the 
mission should be able to do this) is obliged to furnish all assistance re- 
quired, and is under a duty to make every effort to provide the mission 
with all facilities for the purpose. 


Free movement 


ARTICLE 20 


Subject to its laws and regulations concerning zones entry into which 
is prohibited or regulated for reasons of national security, the receiving 
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state shall ensure to all members of the mission freedom of movement 
and travel in its territory. 


Commentary 


One of the facilities necessary for the performance of a mission’s func- 
tions is that its members should enjoy freedom of movement and travel. 
This freedom of movement is subject to the laws and regulations of the 
receiving state concerning zones entry into which is prohibited or regulated 
for reasons of national security. The establishment of prohibited zones 
must not, on the other hand, be so extensive as to render freedom of move- 
ment and travel illusory. 


Freedom of communication 
ARTICLE 21 


1. The receiving state shall permit and protect free communication on 
the part of the mission for all official purposes. In communicating with 
the government and the other missions and consulates of the sending 
state, wherever situated, the mission may employ all appropriate means, 
including diplomatic couriers and messages in code or cipher. 

2. The diplomatic bag may not be opened or detained. 

3. The diplomatic bag may contain only diplomatic documents or 
articles intended for official use. 


4. The diplomatic courier shall be protected by the receiving state. 
He shall enjoy personal inviolability and shall not be liable to arrest or 
detention, whether administrative or judicial. 


Commentary 


(1) This article deals with another generally recognized freedom, which 
is essential for the performance of the mission’s functions, namely free com- 
munication. In accordance with paragraph 1, this freedom shall be ac- 
corded for all official purposes, whether for communications with the 
government of the sending state, with the officers and authorities of that 
government or the nationals of the sending state, with missions and consu- 
lates of other governments or with international organizations. Paragraph 
1 of this article sets out the general principle, and states specifically that, 
in communicating with its government and the other missions and consu- 
lates of that government, wherever situated, the mission may employ all 
appropriate means, including diplomatic couriers and messages in code or 
cipher. If a mission wishes to make use of a wireless transmitter belong- 
ing to it, it must, in accordance with the international conventions on 
telecommunications, apply to the receiving state for special permission. 
If the regulations applicable to all users of such communications are ob- 
served, such permission should not be refused. 


192 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 52 


(2) Paragraph 2 states that the diplomatic bag is inviolable, while para- 
graph 3 indicates what the diplomatic bag may contain. In accordance 
with the terms of the latter paragraph, the diplomatic bag may be defined 
as a bag (sack or envelope) containing diplomatic documents or articles 
intended for official use. 

(3) The Commission has noted that the diplomatic bag has on occasion 
been opened with the permission of the Ministry for Foreign Affairs of the 
receiving state, and in the presence of a representative of the mission con 
eerned. While recognizing that states have been led to take such measures 
in exceptional cases where there were serious grounds for suspecting that 
the diplomatic bag was being used in a manner contrary to paragraph 3 
of the article, and with detriment to the interests of the receiving state, 
the Commission wishes nevertheless to emphasize the overriding importance 
which it attaches to the observance of the principle of the inviolability of 
the diplomatic bag. 

(4) Paragraph 4 deals with the inviolability and the protection enjoyed 
by the diplomatic courier in the receiving state. The diplomatic courier 
is furnished with a document testifying to his status: normally, a courier’s 
passport. When the diplomatic bag is entrusted to the captain of a com- 
mercial aircraft who is not provided with such a document, he is not re- 
garded is a diplomatic courier under the terms of this paragraph. 


SUBSECTION 3. PERSONAL PRIVILEGES AND IMMUNITIES 
Personal inviolability 


ARTICLE 22 


1. The person of a diplomatic agent shall be inviolable. He shall not 
be liable to arrest or detention, whether administrative or judicial. The 
receiving state shall treat him with due respect and take all reasonable 
steps to prevent any attack on his person, freedom or dignity. 

2. For the purposes of the present draft articles, the term “diplomatic 
agent” shall denote the head of the mission and the members of the dip- 
lomatic staff of the mission. 


Commentary 


This article confirms the principle of the personal inviolability of the 
diplomatic agent. From the receiving state’s point of view, this in- 
violability implies, as in the case of the mission’s premises, the obligation to 
respect, and to ensure respect for, the person of the diplomatic agent. The 
receiving state must take all reasonable steps to that end, possibly including 
a special guard where circumstances so require. Being inviolable, the 
diplomatie agent is exempted from certain measures that would amount 
to direct coercion. This principle does not exclude either self-defence or, 
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in exceptional circumstances, measures to prevent the diplomatic agent from 


committing crimes or offences. 
Inviolability of residence and property 


ARTICLE 23 
1. The private residence of a diplomatic agent shall enjoy the same 
inviolability and the same protection as the premises of the mission. 
2. His property, papers and correspondence, likewise, shall enjoy in- 
violability. 
Commentary 


This article concerns the inviolability attaching to the diplomatic agent’s 
residence and property. As regards movable property, the inviolability 
primarily refers to goods in the diplomatic agent’s private residence; but 
it also covers other property such as his motor ear, his bank account and 
other goods which are for his personal use, or essential to his livelihood. 


Immunity from jurisdiction 
ARTICLE 24 


1. A diplomatic agent shall enjoy immunity from the criminal juris- 
diction of the receiving state. He shall also enjoy immunity from its 
civil and administrative jurisdiction save in the case of: 

(a) A real action relating to private immovable property, situated in 
the territory of the receiving state, held by the diplomatic agent in his 
private capacity and not on behalf of his government for the purposes of 
the mission; 

(6) An action relating to a succession in which the diplomatic agent 
is involved as executor, administrator, heir or legatee; 

(c) An action relating to a professional or commercial activity exer- 
cised by the diplomatic agent in the receiving state and outside his official 
functions. 

2. A diplomatic agent is not obliged to give evidence. 

3. A diplomatic agent cannot be subjected to measures of execution, 
except in the cases coming under sub-paragraphs (a), (6) and (c) of 
paragraph 1, and provided that the measures of execution can be taken 
without infringing the inviolability of his person or of his residence. 

4. The immunity of a diplomatic agent from the jurisdiction of the 
receiving state shall not exempt him from the jurisdiction of the sending 
state, to which he shall remain subject in accordance with the law of 
that state. The competent court for this purpose shall be that of the 
seat of the government of the sending state, unless some other is desig- 
nated under the law of that state. 
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Commentary 


(1) A diplomatic agent is exempt from the receiving state’s criminal 
jurisdiction and, with the exceptions mentioned in paragraph 1 of the 
article, also from its civil and administrative jurisdiction. On the other 
hand, it should be recalled that he has the duty to respect the laws and 
regulations of the receiving state as laid down in Article 33 of the present 
draft. 

(2) The exemption from criminal jurisdiction is complete, whereas the 
exemption from civil and administrative jurisdiction is subject to the ex 


ceptions stated in the text. 

(3) The first exception concerns immovable property belonging to the 
diplomatic agent personally. All states claim exclusive jurisdiction over 
immovable property, which is the very substratum of the national territory 
This exception is subject to the conditions that the diplomatic agent holds 
the property in his private capacity and not on his government’s behalf 


for the purposes of the mission. 

(4) The second exception is based on the consideration that, in view of 
the general importance of not preventing a succession from proceeding, 
diplomatic immunity cannot be invoked by a diplomatic agent in order to 
refuse to appear in a process or action relating to a succession. 

(5) The third exception arises in the case of proceedings relating to a 
professional or commercial activity exercised by the diplomatic agent out- 
side his official functions. If the diplomatic agent engages in such an 
activity, those with whom he has had dealings in so doing cannot be de- 
prived of their remedy at law. 

(6) There may be said to be a fourth exception, in the case referred to in 
Article 25, paragraph 3 (counter-claim directly connected with the diplo- 
matie agent’s principal claim). 

(7) Paragraph 2 of the article derives from the diplomatic agent’s in- 
violability. Should the diplomatic agent agree to give written or oral 
testimony, there is nothing to prevent him from doing so. 

(8) The effect of immunity from jurisdiction, together with the privileges 
mentioned in Articles 22 and 23, is that the diplomatic agent must also be 
exempted from measures of execution, with the exceptions mentioned in 
paragraph 3 of the present article. 

(9) The first sentence of paragraph 4 states that the immunity from 
jurisdiction enjoyed by the diplomatic agent in the receiving state does 
not exempt him from the jurisdiction of his own country, on condition, 
however, that a court in that country is competent under its laws. To 
bring this jurisdiction into operation, it is not, however, sufficient that the 
ease should come within the general competence of the country’s courts 
under its laws; these laws must also designate a local court before which 
the action can be brought. Where no such court exists, the second sentence 
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of paragraph 4 provides that the competent court shall be that of the seat 


of the government of the sending state. 


Waiver of immunity 
ARTICLE 25 


1. The immunity of diplomatic agents from jurisdiction may be waived 
by the sending state. 

2. In criminal proceedings, waiver must always be effected expressly 
by the government of the sending state. 

3. In civil proceedings, waiver may be express or implied. An im- 
plied waiver is presumed to have occurred if a diplomatic agent appears 
as defendant without claiming any immunity. The initiation of pro- 
ceedings by a diplomatic agent shall preclude him from invoking im- 
munity of jurisdiction in respect of counter-claims directly connected 
with the principal claim. 

4. Waiver of immunity of jurisdiction in respect of civil proceedings 
shall not be held to imply waiver of immunity regarding measures of 
execution of the judgement, which must be separately made. 


Commentary 


(1) It is generally held that immunity from jurisdiction can be waived 
in legal proceedings. As to who is entitled to waive immunity, the Com- 
mission took the view that this is a right of the sending state, since the 
latter represents the end to which the immunity is granted, namely, that 
the diplomatic agent may discharge his duties in full freedom and with the 
dignity befitting them. This is the idea underlying the provision con- 
tained in paragraph 1. 

(2) Another question is how the waiver should be effected in order to be 
valid. This question is answered in paragraphs 2 and 3, a distinction be- 
ing drawn between criminal and civil proceedings. In the former case, the 
waiver must be effected expressly by the government of the sending state. 
In civil proceedings, it may be express or implied, and paragraph 3 ex- 
plains the circumstances in which it is presumed to be implied. Thus, if, 
in civil proceedings, a valid waiver may be inferred from the diplomatic 
agent’s behaviour, his expressly declared waiver must naturally also be 
regarded as valid. He is presumed to have the necessary authorization. 

(3) It goes without saying that proceedings, in whatever court or courts, 
are regarded as an indivisible whole, and that immunity cannot be invoked 
on appeal where an express or implied waiver was given in the court of first 
instance. 

(4) Under paragraph 3, the initiation of proceedings by a diplomatic 
agent precludes him from invoking immunity in respect of counter-claims 
directly connected with the principal claim. In such a ease the diplomatic 
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agent is deemed to have accepted the jurisdiction of the receiving state as 
fully as may be required to settle the dispute in all stages closely linked to 
the basic claim. 
Exemption from taxation 
ARTICLE 26 


A diplomatic agent shall be exempt from all dues and taxes, personal 
or real, national or local, save: 


(a) Indirect taxes; 

(b) Dues and taxes on private immovable property, situated in the 
territory of the receiving state, held by the diplomatic agent in his private 
capacity and not on behalf of his government for the purposes of the 
mission; 

(c) Estate, succession or inheritance duties levied by the receiving 
state ; 

(d) Dues and taxes on income which has its source in the receiving 
state; 

(e) Charges levied for specific services rendered. 


Commentary 


(1) In all countries diplomatic agents enjoy exemption from certain 
dues and taxes; and although the degree of exemption varies from country 


to country, it may be regarded as a rule of international law that such 


exemption exists, subject to certain exceptions. 

(2) The Commission’s intention in wording sub-paragraph (e) was to 
indicate that the charge must be in payment for a specific service, rendered 
or to be rendered. 


Exemption from customs duties and inspection 
ARTICLE 27 


1. Customs duties shall not be levied on: 

(a) Articles for the use of a diplomatic mission; 

(b) Articles for the personal use of a diplomatic agent or members of 
his family belonging to his household, including articles intended for his 
establishment. 

2. The personal baggage of a diplomatic agent shall be exempt from 
inspection, unless there are very serious grounds for presuming that it 
contains articles not covered by the exemptions mentioned in paragraph 
1, or articles the import or export of which is prohibited by the law of 
the receiving state. Such inspection shall be conducted only in the 
presence of the diplomatic agent or in the presence of his authorized 
representative. 
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Commentary 


(1) Articles for the use of the mission are in practice exempted from 
customs duties, and this is generally regarded as a rule of international 
law. 

(2) As a rule, no customs duties are levied on articles for the personal 
use of the diplomatic agent or members of his family belonging to his house- 
hold, ineluding articles intended for his establishment. This exemption 
has been regarded rather as based on international comity. In view of the 
widespread nature of this practice, the Commission considers that it should 
be accepted as a rule of international law. 

(3) It is not inconsistent with the exemptions proposed, that the re- 
ceiving state should, with possible abuses in mind, impose reasonable re- 
strictions on the quantity of goods imported for the diplomatic agent’s 
use, or limit the period during which articles for his establishment must 
be imported if they are to be exempted from duties. 

(4) While the Commission did not wish to prescribe exemption from 
inspection as an absolute right, it endeavoured to invest the exceptions 
proposed to the rule with all necessary safeguards. 

(5) In framing the exceptions, the Commission referred not only to 
articles in the case of which exemption from customs duties exceptionally 
does not apply, but also to articles the import or export of which is pro- 
hibited by the laws of the receiving state, although without wishing to 
suggest any interference with the customary treatment accorded with re- 
spect to articles intended for a diplomatic agent’s personal use. 


Persons entitled to privileges and immunities 


ARTICLE 28 


1. Apart from diplomatic agents, the members of the family of a diplo- 
matic agent forming part of his household, and likewise the adminis- 
trative and technical staff of a mission, together with the members of 
their families forming part of their respective households, shall, if they 
are not nationals of the receiving state, enjoy the privileges and im- 
munities mentioned in Articles 22 to 27. 

2. Members of the service staff of the mission shall enjoy immunity in 
respect of acts performed in the course of their duties. They shall also, 
if they are not nationals of the receiving state, be exempt from dues 
and taxes on the emoluments they receive by reason of their employ- 
ment, 

3. Private servants of the head or members of the mission shall enjoy 
privileges and immunities only to the extent admitted by the receiving 
State. However, any jurisdiction assumed by the receiving state shall 
be exercised in such manner as will avoid undue interference with the 
conduct of the business of the mission. 
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4. Private servants who are not nationals of the receiving state shall 
be exempt from dues and taxes on the emoluments they receive by reason 
of their employment. 


Commentary 


(1) It is the general practice to accord members of the diplomatic staff 
of a mission the same privileges and immunities as are enjoyed by heads 
of mission, and it is not disputed that this is a rule of international law. 
But beyond this there is no uniformity in the practice of states in deciding 
which members of the staff of a mission shall enjoy privileges and im- 
munities. Some states include members of the administrative and technical 
staff among the beneficiaries, and some even include members of the service 
staff. There are also differences in the privileges and immunities granted 
to the different groups. In these circumstances it cannot be claimed that 
there is a rule of international law on the subject, apart from that already 
mentioned. 

(2) The solutions adopted for this problem will differ according to 
whether the privileges and immunities required for the exercise of the 
functions are considered in relation to the work of the individual official 
or, alternatively, in relation to the work of the mission as an organie whole. 

(3) In view of the differences in state practice, the Commission had to 
choose between two courses; either to work on the principle of a bare mini- 
mum, and stipulate that any additional rights to be accorded should be 
decided by bilateral agreement, or to try to establish a general and uniform 
rule based on what would appear to be reasonable. 

(4) A majority of the Commission favoured the latter course, in the 
knowledge that the rule proposed is a step towards the progressive de- 
velopment of international law. 

(5) The Commission differentiated between members of the administra- 
tive and technical staff on the one hand, and members of the service staff 
on the other. 

(6) As regards persons belonging to the administrative and technical 
staff, it took the view that there are good grounds for granting them the 
same privileges and immunities as members of the diplomatic staff. These 
occupations, it is true, vary a good deal, and consideration was given to 
a proposal that each member of this group should be accorded only such 
privileges and immunities as are required for the performance of his par- 
ticular duties. By a large majority, however, the Commission adopted the 
other view, believing that serious difficulties would arise in determining the 
measure of protection required by the duties in each individual case. 
Duties are often combined, and conditions in general vary considerably. 
The Commission accordingly, by majority vote, recommends that the ad- 
ministrative and technical staff as a whole should be given the same privi- 
leges and immunities as members of the diplomatic staff (par. 1). 
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(7) With regard to service staff, the Commission took the view that it 
would be sufficient for them to enjoy immunity only in respect of acts per- 
formed in the course of their duties, and exemption from dues and taxes on 
the emoluments they receive by reason of their employment (par. 2). 
States will, of course, remain free to accord members of this group any 
additional privileges and immunities they think fit. 

(8) In the case of diplomatic agents and the administrative and technical 
staff, who enjoy full privileges and immunities, the Commission has followed 
current practice by proposing that the members of their families should 
also enjoy such privileges and immunities, provided that they form part 
of their respective households and are not nationals of the receiving state. 
The Commission did not feel it desirable to lay down either a criterion for 
determining who should be regarded as a member of the family, or a maxi- 
mum age for children. The spouse and children under age at least, are 
universally recognized as members of the family, but cases may arise where 
other relatives too come into the matter. In making it a condition that a 
member of the family wishing to claim privileges and immunities must 
form part of the household, the Commission intended to make it clear 
that close ties and special circumstances are necessary qualifications. 

(9) With regard to private servants of the head or members of the 
mission, a majority of the Commission took the view that they should not 
enjoy privileges and immunities as of right. However, it thought that, 
except in the case of nationals of the receiving state, these persons should 
enjoy exemption from dues and taxes on the emoluments they receive by 
reason of their employment. In the majority view, the mission’s interest 
would be adequately safeguarded if the receiving state were under a duty 
to exercise its jurisdiction over their persons in such manner as will avoid 
undue interference with the conduct of the mission’s business. 

(10) In connexion with this article, the Commission considered what 
value as evidence could be attached to the lists of persons enjoying privileges 
and immunities which are normally submitted to the Ministry for Foreign 
Affairs. It took the view that such a list might constitute presumptive evi- 
dence that a person mentioned therein was entitled to privileges and im- 
munities, but did not constitute final proof. 


Acquisition of nationality 


ARTICLE 29 


As regards the acquisition of the nationality of the receiving state, no 
person enjoying diplomatic privileges and immunities in that state, other 
than the child of one of its nationals, shall be subject to the laws of the 
receiving state. 


Commentary 


This article is based on the idea that a person enjoying diplomatic privi- 
leges and immunities shall not, by virtue of the laws of the receiving state, 
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acquire the nationality of that state against his will. This rule does not 
apply to the case of a child of a national of the receiving state. 


Diplomatic agents who are nationals of the receiving state 
ARTICLE 30 


A diplomatic agent who is a national of the receiving state shall enjoy 
immunity from jurisdiction in respect of official acts performed in the 
exercise of his functions. He shall also enjoy such other privileges and 
immunities as may be granted to him by the receiving state. 


Commentary 

(1) This article deals with the privileges and immunities of a diplo 
matie agent who is a national of the receiving state. On this subject prac- 
tice is not uniform, while the opinions of writers are also divided. Some 
hold the view that a diplomatic agent who is a national of the receiving 
state should enjoy full privileges and immunities, subject to any reserva- 
tions which the receiving state may have made at the time of the agrément, 
while others are of opinion that he should enjoy only such privileges and 
immunities as have been expressly granted him by the receiving state. 

(2) This latter opinion was supported by a minority of the Commission 
The majority favoured an intermediate solution. It considered it essential 
for a diplomatic agent who is a national of the receiving state to enjoy at 
least a minimum of immunity to enable him to perform his duties satisfac 
torily. That minimum, it was felt, is immunity from jurisdiction in respect 
of official acts performed in the exercise of his functions. 

(3) The privileges and immunities to be enjoyed beyond this minimum 
by a diplomatic agent who is a national of the receiving state, will depend 
on the decision of the receiving state at the time when it agrees to his ap- 
pointment. 

(4) Attention is drawn to the fact that, as is stated in Article 22, para- 
graph 2, the phrase ‘‘diplomatie agent’’ includes not only the head of the 
mission but also members of the diplomatic staff. 

(5) The rule proposed in this article implies that members of the ad- 
ministrative and service staff of a mission who are nationals of the receiv- 
ing state will not enjoy any privileges and immunities other than those 
granted to them by that state. The same applies to members of the family 
of a diplomatic agent who is such a national. 


Duration of privileges and immunities 


ARTICLE 31 


1. Any person entitled to diplomatic privileges and immunities shall 
enjoy them from the moment he enters the territory of the receiving state 
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on proceeding to take up his post or, if already in its territory, from the 
moment when his appointment is notified to the Ministry for Foreign 
Affairs. 

2. When the functions of a person enjoying privileges and immunities 
have come to an end, such privileges and immunities shall normally cease 
at the moment when he leaves the country, or on expiry of a reasonable 
period in which to do so, but shall subsist until that time even in case of 
armed conflict. However, with respect to acts performed by him in the 
exercise of his functions as a member of the mission, immunity shall 
continue to subsist. 

3. In the event of the death of a member of the mission not a national 
of the receiving state, or of a member of his family, the receiving state 
shall permit the withdrawal of the movable property of the deceased, 
with the exception of any such property acquired in the country and the 
export of which was prohibited at the time of his death. 


Commentary 


The first two paragraphs of this article deal with the times of commence- 
ment and termination of entitlement, in the case of persons entitled to 
privileges and immunities in their own right. For those who derive their 
entitlement from such persons, other dates may apply, namely the dates of 
commencement and termination of the relationships which constitute the 
grounds of the entitlement. 


Duties of third states 


ARTICLE 32 


1. If a diplomatic agent passes through or is in the territory of a third 
state while proceeding to take up or to return to his post, or when re- 
turning to his own country, the third state shall accord him inviolability 
and such other immunities as may be required to ensure his transit or 
return. 

2. Third states shall accord diplomatic couriers in transit the same 
inviolability and protection as the receiving state. 


Commentary 


(1) In the course of diplomatic relations it may be necessary for a diplo- 
matie agent or a diplomatic courier to pass through the territory of a third 
state. Several questions were raised on this subject during discussion in 
the Commission. 

(2) The first problem is whether the third state is under a duty to grant 
free passage. The view was expressed that it is in the interest of all states 
belonging to the community of nations that diplomatic relations between 
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the various states should proceed in a normal manner, and that in general, 
therefore, the third state should grant free passage to the member of a 
mission and to the diplomatic courier. It was pointed out, on the other 
hand, that a state is entitled to regulate access of foreigners to its territory. 
The Commission did not think it necessary to resolve this problem, which 
only arises rarely. 

(3) Another problem concerns the position of the member of the mission 
who is in the territory of a third state either in transit or for other reasons, 
and who wishes to take up or return to his post or to go back to his country 
Has he the right to avail himself of the privileges and immunities to which 
he is entitled in the receiving state, and to what extent may he avail himself 
of them? Opinions differ, and practice provides no clear guide. The Com- 
mission felt it should adopt an intermediate position, in suggesting that 
the third state should accord the agent inviolability, and such other im- 
munities as may be required to ensure his transit or return. 

(4) A third state which a diplomatic courier crosses in transit is obliged 
to afford him the same inviolability and protection as the receiving state. 


Section III. Conpuct or THE MIssIOoN AND oF Its MEMBERS 
TOWARDS THE RECEIVING STATE 


ARTICLE 33 


1, Without prejudice to their diplomatic privileges and immunities, it 
is the duty of all persons enjoying such privileges and immunities to re- 
spect the laws and regulations of the receiving state. They also have a 
duty not to interfere in the internal affairs of that state. 

2. Unless otherwise agreed, all official business with the receiving 
state, entrusted to a diplomatic mission by its government, shall be con- 
ducted with or through the Ministry for Foreign Affairs of the receiving 
state. 

3. The premises of a diplomatic mission shall not be used in any man- 
ner incompatible with the functions of the mission as laid down in the 
present draft articles, or by other rules of general international law, or 
by any special agreements in force between the sending and the receiving 
state. 


Commentary 


(1) The first sentence of paragraph 1 states the rule already mentioned, 
that in general it is the duty of the diplomatic agent, and of all persons 
enjoying diplomatic privileges and immunities, to respect the laws and 
regulations of the receiving state. Immunity from jurisdiction implies 
merely that the agent may not be brought before the court if he fails to 
fulfil his obligations. The duty naturally does not apply where the agent’s 
privileges and immunities exempt him from it. Failure by a diplomatic 
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agent to fulfil his obligations does not absolve the receiving state from its 
duty to respect the agent’s immunity. 

(2) The second sentence of paragraph 1 states the rule that persons en- 
joying diplomatic privileges and immunities must not interfere in the 


internal affairs of the receiving state. In particular, they must not take 
part in political campaigns. 

(3) Paragraph 2 lays down that the Ministry for Foreign Affairs of the 
receiving state is the normal channel through which the diplomatic mission 
shall conduct all official business entrusted to it by its government; in the 
event, however, of agreement (whether express or tacit) between the two 
states, the mission may deal directly with other authorities of the receiving 
state. 

(4) Paragraph 3 stipulates that the premises of the mission shall only 
be used for the legitimate purposes for which they are intended. Among 
the agreements referred to in the paragraph may be mentioned, as example, 
certain treaties governing the right to grant asylum in mission premises. 


Section IV. ENp or THE FuNcTION oF A Diplomatic AGENT 
Modes of termination 
ARTICLE 34 


The function of a diplomatic agent comes to an end, inter alia: 

(a) If it was for a limited period, on the expiry of that period, provided 
it has not been extended; 

(6) On notification by the government of the sending state to the 
government of the receiving state that it has come to an end (recall) ; 

(c) On notification to the diplomatic agent by the receiving state that 
it considers his function to be terminated; 

(d) On the death of the diplomatic agent. 


Commentary 


This article lists various examples of the ways in which a diplomatic 
agent’s functions may come to an end. The causes which may lead to 
termination under points (b) and (c) are extremely varied. 


Facilitation of departure 
ARTICLE 35 


The receiving state must, even in case of armed conflict, grant facilities 
in order to enable persons enjoying privileges and immunities to leave at 
the earliest possible moment and, particularly, must place at their dis- 
posal the necessary means of transport for themselves and their property. 


This article requires no commentary. 
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Protection of premises, archives and interests 
ARTICLE 36 

If diplomatic relations are broken off between two states, or if a mis- 
sion is withdrawn or discontinued: 

(a) The receiving state, even in case of armed conflict, shall respect 
and protect the premises of the mission, together with its property and 
archives; 

(b) The sending state may entrust the custody of the premises of the 
mission, together with its property and archives, to the mission of an- 
other state acceptable to the receiving state; 

(c) The sending state may entrust the protection of the interests of its 
country to the good offices of the mission of a third state acceptable to 


the receiving state. 


This article requires no commentary. 


Section V. SETTLEMENT OF DISPUTES 
ARTICLE 37 


Any dispute between states concerning the interpretation or applica- 
tion of this Convention that cannot be settled through diplomatic chan- 
nels, shall be referred to conciliation or arbitration or, failing that, shall 
be submitted to the International Court of Justice. 


This article requires no commentary. 


Cuapter III 


PROGRESS OF WORK ON OTHER SUBJECTS UNDER 
STUDY BY THE COMMISSION 


I, STATE RESPONSIBILITY 


17. By arrangement among the special rapporteurs concerned, the su! 
ject of state responsibility was discussed next in order of the agenda after 
diplomatic intercourse and immunities. Mr. F. V. Garcia-Amador, the 
special rapporteur, in accordance with the request made by the Commission 
at its eighth session, submitted at the ninth session a second report 
(A/CN.4/106) on the subject of ‘‘International responsibility,’’ dealing 
with the particular topic of ‘‘ Responsibility of the state for injuries caused 
in its territory to the persons or property of aliens—Part I: Acts and 
omissions.’” The Commission, at its 413th to 416th meetings, held a gen- 
eral discussion of this report, and requested the special rapporteur to con- 
tinue his work. 
II. ARBITRAL PROCEDURE 


18. At its 404th meeting, the Commission appointed a committee con- 
sisting of nine members of the Commission to consider and report to the 
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full Commission on the questions involved by the General Assembly resolu- 
tion 989 (X) of 14 December 1955, by which the Commission was invited to 
consider the comments made by governments, and the discussions in the 
Sixth Committee, respecting the draft on arbitral procedure prepared by 
the Commission at its fifth session (1953), insofar as these comments and 
discussions might contribute further to the value of the draft, and to report 
to the Assembly at its thirteenth session (1958). 

19. The committee came to the conclusion that, in order that detailed 
work could usefully be accomplished, it would be necessary for the full 
Commission to take a decision on the ultimate object to be attained in re- 
viewing the draft on arbitral procedure and, in particular, whether this 
object should be a convention or simply a set of rules which might inspire 
states in the drawing up of provisions for inclusion in international treaties 
and special arbitration agreements. Accordingly, at its 419th meeting, the 
Commission considered this question in the light of a report (A/CN.4/109) 
submitted to it at its present session by the special rapporteur M. Georges 
Scelle, and decided in favour of the second alternative. At the request 
of the special rapporteur, the Commission, with a view to facilitating the 
preparation, at its next session in 1958, of its final report on the subject 
to the General Assembly, held a general discussion of certain of the key 
articles in this revised draft submitted by the special rapporteur in his 
report mentioned above, in which he took into consideration the comments 
of governments and the discussions in the Sixth Committee respecting the 
Commission’s original (1953) draft. The Commission, after taking pro- 
visional decisions on certain points, adjourned the matter for final con- 
sideration and report at its next session. 


Ill. LAW OF TREATIES ; CONSULAR INTERCOURSE AND IMMUNITIES 


20. The special rapporteurs on these subjects, Sir Gerald Fitzmaurice and 
Mr. Jaroslav Zourek, had both submitted reports to the present session 
(A/CN.4/107 and A/CN.4/108) ; but for want of time it was not possible 
to discuss them. Sir Gerald Fitzmaurice informed the Commission that he 
would present to its next session a report completing the work on the 
validity of treaties begun in his first two reports. The special rapporteurs 
were requested to continue their work. 


CHAPTER IV 
OTHER DECISIONS OF THE COMMISSION 


I. CO-OPERATION WITH OTHER BODIES 


21. The Commission considered the contents of a letter dated 27 May 
1957, addressed to the Secretary of the Commission by the Acting Secretary 
of the Asian Legal Consultative Committee, requesting co-operation with the 
Commission; the Chairman drew attention in that connexion to Article 
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26 of the Commission’s Statute, relating to consultation with international 
or national organizations, and to the resolutions on co-operation with inter- 
American bodies adopted by the Commission at its sixth, seventh and eighth 
sessions. 

22. The Secretary to the Commission stated that he wished first to report 
regarding the resolution adopted by the Commission in 1956 on the subject 
of co-operation with inter-American bodies. Under that resolution, the 
Commission requested the Secretary-General of the United Nations to 
authorize the Secretary of the Commission to attend, as an observer, the 
fourth meeting of the Inter-American Council of Jurists to be held at 
Santiago, Chile, in 1958.9 He had, however, been informed that, owing 
to the need for further preparatory work by the Rio de Janeiro Committee, 
the meeting would have to be postponed until 1959. No further action by 
the Commission was required in that connexion. 

23. The Secretary went on to explain that the Asian Legal Consultative 
Committee, described by its Acting Secretary as an ‘‘inter-governmental 
committee of legal experts,’’ had been established on 15 November 1956, 
for an initial period of five years, by the Governments of Burma, Ceylon, 
India, Indonesia, Iraq, Japan and Syria. According to Article 3 of the 
Committee’s Statute, one of its objects was ‘‘to examine questions that are 
under consideration by the International Law Commission and to arrange 
for the views of the Committee to be placed before the said Commission.”’ 
At the Committee’s first meeting at New Delhi, from 18 to 27 April 1957, 
it had instructed its Acting Secretary to get in touch with the Commission 
with a view to establishing consultative relations. 

24. On the proposal of the Chairman, the Commission authorized the 
Secretary to reply to the Asian Legal Consultative Committee on the fol- 
lowing lines: 

(i) The Commission will ask the Secretary-General of the United Nations 
to put the Asian Legal Consultative Committee on the list of organizations 
which receive the Commission’s documents. 

(ii) The Commission requests the Consultative Committte to send when- 
ever it sees fit, any observations it may wish to make on questions under 
study by the Commission. 

(iii) The Commission has pleasure in acknowledging the Committee’s 
letter and expresses a keen interest in its work. The Commission would 
welcome any information on the development of the Committee’s pro- 
gramme. 


Il, PLANNING OF FUTURE WORK OF THE COMMISSION 


25. The Commission decided to place on the agenda for its next session, 
in 1958, the following subjects and to discuss these in the order indicated: 


® Official Records of the General Assembly, 11th Sess., Supp. No. 9 (A/3159), par. 47. 
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(i) Arbitral procedure—in order to present a final report to the General 
Assembly at its thirteenth session in 1958, as requested in Assembly resolu- 
tion 989 (X) of 14 December 1955 (see par. 18 above) ; 


(ii) Diplomatic intercourse and immunities—with a view to presenting 
a final report on this subject to the General Assembly at its thirteenth ses- 
sion, after reviewing it in the light of the comments of governments on 
the draft contained in Chapter IT of the present report; 


(iii) The law of treaties; 
(iv) State responsibility ; 


(v) Consular intercourse and immunities. 


26. In view of the increased size of the Commission following on the 
recent additions to the membership of the United Nations, and of the hopes 
expressed in the discussions in the Sixth Committee of the General As- 
sembly at its eleventh (1956) session that it might be possible to find ways 
of increasing the speed of the work, the Commission had this matter under 
consideration. It was pointed out in the course of discussion that there 


were solid reasons for the Commission’s practice of holding only one plenary 
meeting a day. The nature of the work and the particular task entrusted 
to the Commissicn made it essential to leave enough time between meet- 
ings for personal preparation, reflexion, and research, not only on the basic 
drafts and reports but on the new points that were constantly coming up in 


the course of the discussions, and which required careful attention. For 
this necessary private and individual work of the members, it would be 
impossible to find adequate time on the basis of two plenary meetings a 
day. In addition, it would be impossible on that basis for the special rap- 
porteur for the subject in hand, the general rapporteur and the drafting 
committee to keep pace with the Commission’s work. The latter, indeed, 
would be compelled to meet mostly at night, since its meetings are usually 
of more than three hours’ duration and the presence of its members at 
plenary meetings of the Commission is considered essential. 

27. It was also pointed out that, if the Commission only met once a da) 
in plenary session, this did not mean that all activity ceased at other times. 
Apart from the individual work of members, the rapporteurs were con- 
tinually at work, and the drafting committee was in being and at work 
during the greater part of the session. This year, the Commission had 
also appointed another committee which met outside the normal hours, it 
had prolonged the duration of its morning plenary meeting; and, in ad- 
dition, it had held a number of extra plenary meetings, and was always 
ready to do so, within the limits of the available budgetary and adminis- 
trative possibilities, if the state of the work so required. 

28. Having regard to this position, the Commission felt that, within 
the confines of a ten-weeks’ session, no serious increase in the speed or 
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quantity of the work could be achieved except by the adoption of methods 
that would be detrimental to its quality—and the Commission believes 
that the quality of its work is, and must always remain, the primary con 
sideration, both from the Commission’s own point of view and that of the 


Assembly. 
29. Nevertheless, the Commission is fully conscious of the need for 


doing everything possible, consistent with the maintenance of quality, to 
increase the pace and volume of the work, and is ready to adopt any ap- 
It proposes to keep the matter 


propriate measures conducive to that end. 
under constant review, and to give it renewed consideration at its next 
session in the light of the experience gained of the working of the Com- 


mission with its present membership of twenty-one. 


THE MEMBERS OF THE COMMISSION 


III. EMOLUMENTS OF 


30. In view of the fact that the present allowance of the Commission’s 
members will, together with the question of a special allowance for mem- 
bers of the technical committees and commissions, come up for consideration 
at the next session of the General Assembly, the Commission wishes to 
draw attention to the remarks concerning the emoluments of its members 
contained in paragraph 42 of its report for 1949."° In the light of the 
considerations therein mentioned, the General Assembly, by resolution 485 
(V) of 12 December 1950, in which these considerations were stressed, 
decided that members of the Commission should receive a special allowance, 
amended Article 13 of the Commission’s Statute accordingly, and fixed the 
allowance at $35 a day. 

31. The Commission believes that the case of each technical commis- 
sion and committee must be decided on its merits. So far as its own 
position is concerned, it can only draw attention to the fact that the con- 
siderations set out in paragraph 42 of its report for 1949, and on which 
General Assembly resolution 485 (V) was based, have in no way changed 
in the interval but, on the contrary, have remained fully operative. The 
work of the Commission makes heavy demands on the members. It meets 
each year for a long continuous period which, in certain years, has involved 
for members an absence from home of nearly three months. This means 
a substantial sacrifice either of time or money, or of both, which many 
members of the Commission might not be able to bear if conditions were 
changed; and a similar difficulty would be encountered in finding any 
suitable replacements. Even if no direct money consideration should 
arise, a serious burden of additional work is subsequently imposed on all 
members of the Commission, without exception, by reason of such a long 
absence from their normal activities or duties. In addition, if adequate 


10 Report of the International Law Commission covering Its First Session, Official 
Records of the General Assembly, 4th Sess., Supp. No. 10 (A/925). 
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progress is to be made with the work at the Commission’s sessions, it is 


necessary for all its members to devote a considerable amount of time to 
personal research and preparation between the sessions. 

32. Having regard to these considerations, and the character of the 
Commission’s work, the Commission believes that the maintenance of this 
allowance, as a minimum, is essential in the interests of the Commission 
work and standing. 


IV. DATE AND PLACE OF THE NEXT SESSION 


33. Consultations with the Secretary-General having shown that the 
period to be allowed for the Conference on the Law of the Sea, to be held 
in the first quarter of 1958, must extend until Friday, 25 April, the Com- 
mission’s session cannot start before Monday, 28 April, and a ten-weeks’ 
session from that date would take until 4 July. The Commission there- 
fore, subject to the considerations mentioned below, has decided, in aceord- 
ance with the provisions of Article 12 of its Statute, as amended by General 
Assembly resolution 984 (X) of 3 December 1955, to hold its next session 
in Geneva from 28 April to 4 July 1958. 

34. Having regard to the fact that the present pattern of conferences 
will come up for discussion at the next session of the General Assembly, 
the Commission wishes to draw attention to the remarks contained in 
paragraph 175 of its report for 1953," concerning the difficulty created 
for a number of the members of the Commission by the present regulations, 
according to which the Commission must finish its session by or before the 
opening of the summer session of the Economie and Social Council in 
July, and must therefore, if its own session is not to be unduly curtailed, 
begin it at a date in the latter half of April. The holding of a shorter 
session would not be satisfactory, since ten weeks is the minimum period 
in which the work can be done. 


V. REPRESENTATION AT THE TWELFTH SESSION OF THE 
GENERAL ASSEMBLY 


35. The Commission decided that it should be represented at the next 
(twelfth) session of the General Assembly, for purposes of consultation, 
by its Chairman, Mr. Jaroslav Zourek. 


11 Jbid., 8th Sess., Supp. No. 9 (A/2456). 


UNION OF SOVIET SOCIALIST REPUBLICS—GERMAN 
DEMOCRATIC REPUBLIC 


AGREEMENT CONCERNING QUESTIONS CONNECTED WITH 
THE PRESENCE OF SOVIET FORCES ON 
EAST GERMAN TERRITORY * 


Signed at Berlin, March 12, 1957; in force April 27, 1957. 


The Government of the Soviet Union and the Government of the Ger- 
man Democratic Republic, declaring that up to now, despite the efforts of 
the Soviet Union, the German Democratic Republic, and other peace-loving 
nations, neither a peace settlement with Germany nor an agreed solution 
which would give adequate guarantees of peace and security to the Euro- 
pean nations has been reached ; 

Considering that foreign troops are stationed on the territory of the 
Federal German Republic and military bases of the nations which are 
members of the aggressive North Atlantic Bloc are set up there; 

Recognizing that the rebirth of German militarism in West Germany 
constitutes a threat to peace ; 

Agreed that, based on international treaties and agreements, the tem- 
porary presence of Soviet troops on the territory of the German Democratic 
Kepublic is indispensable and is in the interests of peace and of the Soviet 
and German as well as other European nations; 

Have decided in accordance with the Treaty on Relations between the 
Union of Soviet Socialist Republics and the German Democratic Republic 
of September 20, 1955, and with the Joint Declaration signed in Moscow 
on January 7, 1957, to conclude the present agreement and for this purpose 
have appointed as their plenipotentiaries: 

The Government of the Union of Soviet Socialist Republics, 

A. A. Gromyko, Minister of Foreign Affairs of the Union of Soviet 
Socialist Republics, 

G. K. ZHuKov, Minister of Defense of the Union of Soviet Socialist 
Republics. 

The Government of the German Democratic Republic, 

Dr. Lothar Bouz, Vice-Premier and Minister of Foreign Relations, 

Willi Story, Vice-Premier and Minister of National Defense, who, 
having exchanged their full powers, found in good and due form, 
have agreed as follows: 

* Izvestia, March 14, 1957; Neues Deutschland, March 14, 1957; translation by 
courtesy of Dr. Kazimierz Grzybowski, European Law Division, Law Library, Library 


of Congress. 
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ARTICLE 1 


The sovereignty of the German People’s Republic is not affected by 
the temporary presence of the Soviet forces on the territory of the German 
Democratic Republic; Soviet forces will not interfere with the internal 
affairs of the German Democratic Republic and in its social and political 
life. 

ARTICLE 2 


1. Changes in the strength and stationing of the Soviet forces, tem- 
porarily present on the territory of the German Democratic Republic, 
shall be subject to consultation between the governments of the German 
Democratic Republic and of the U.S.S.R. 

2. The terrain for the maneuvers of the Soviet troops outside their places 
of stationing shall be agreed upon with the competent authorities of the 
yerman Democratic Republic. 


ARTICLE 3 


Soviet forces, present on the territory of the German Democratic Re- 
public, members thereof, and members of their families must respect and 
observe the laws in force in the German Democratic Republic. 


ARTICLE 4 


1. Members of the Soviet forces present on the territory of the German 
Democratic Republic shall wear their proper uniforms and carry and bear 
arms in accordance with the regulations established for the Soviet Army. 

2. Motor vehicles of the Soviet forces must be provided with distinct 
identification marks. Such identification marks shall be established by 
the High Command of the Soviet forces and their patterns shall be made 
known to the competent German authorities. 

3. German authorities recognize as valid without test and fee the drivers’ 
permits issued by the competent Soviet authorities to members of the 
Soviet forces present on the territory of the German Democratie Republic. 

4. The authorities of the Soviet forces shall supervise the safety of the 
transportation means given for their use. 

5. The transportation means of the Soviet forces shall be subject to the 
traffic regulations in force in the German Democratic Republic. 


ARTICLE 5 


As a general rule the authorities of the German Democratic Republic shall 
apply German law to criminal acts committed by the members of the 
Soviet forces or members of their families on the territory of the German 
Democratic Republic. 
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ARTICLE 6 

The provisions of Article 5 of the present agreement shall have no 
application 

(a) when members of the Soviet forces or members of their families com- 
mit punishable acts against the U.S.S.R. or against other members of the 
Soviet forces or members of their families; 

(b) when members of the Soviet forces commit punishable acts while 
discharging their official duties. 

In cases listed in points (a) and (b) Soviet law shall be applied by the 
authorities of the U.S.S.R. 


ARTICLE 7 


Competent Soviet and German authorities may request each other to 
transfer or accept jurisdiction in individual cases defined in Articles 5 and 
6. Such requests shall be given favorable consideration. 


ARTICLE 8 


Persons responsible for punishable acts committed against Soviet forces 
on the territory of the German Democratic Republic, and against their 
members, shall bear, before the courts and other competent authorities of 
the German Democratic Republic, a similar responsibility as for punish 
able acts committed against the armed forces of the German Democratic 
Republic and their members. 

ARTICLE 9 


1. Competent Soviet and German authorities shall render each other 
assistance of all kinds, including letters rogatory, regarding the prosecu- 
tion of punishable acts listed in Articles 5, 6 and 8 of the present agreement. 

2. The principles and procedure of rendering assistance described in 


paragraph one of the present article, as well as assistance in civil cases aris 


ing in connection with the presence of Soviet forces on the territory of th 
German Democratic Republic, shall be established in agreement between 
the competent authorities of the U.S.S.R. and the German Democratic 


Republic. 
ARTICLE 10 


On the request of the government authorities of the German Democratic 


Republic a member of the Soviet forces guilty of a violation of German law 
shall be recalled from the territory of the German Democratic Republic. 


ARTICLE 11 


The Government of the U.S.S.R. agrees to indemnify the Government of 
the German Democratic Republic for material damages which may be caused 
by acts or omissions of the Soviet military units, their individual members 
or members of their families to the institutions and citizens of the German 
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Democratic Republic or to the citizens of third states present on the territory 
of the German Democratic Republic. The amount of damage which can- 
not be fixed by agreement between the interested parties shall be estab- 
lished : 

(A) by members of the Mixed Commission on the basis of submitted 
claims and on the basis of German law in case this damage is caused by 
actions or omissions of the Soviet military units or their members while 
discharging their official duties ; 

(B) by the courts of the German Democratic Republic on the basis of 
submitted claims and of German law in case this damage is caused by 
actions or omissions of the members of the Soviet forces while not discharg- 
ing their official duties or by actions or omissions of the members of their 
families. 


ARTICLE 12 


The Government of the German Democratic Republic agrees to indemnify 
the Government of the U.S.S.R. for material damages which may be caused 
to the Soviet forces, their members and members of their families present 
on the territory of the German Democratic Republic by actions and omis- 
sions of the institutions or citizens of the German Democratic Republic. 
The amount of damages, which cannot be agreed upon between the interested 
parties, shall be established by the same procedure as that of Article 11 
of the present agreement. 


ARTICLE 13 


The contracting parties shall disburse the indemnification described in 
Articles 11 and 12 within three months from the decision of a Mixed 
Commission or the final decision of the competent court of the German 
Democratic Republic. 


ARTICLE 14 


The provisions of Articles 11, 12 and 13 are also applicable to unsettled 
claims for indemnification which originated after the agreement on the 
relations between the Union of the Soviet Socialist Republics and the Ger- 
man Democratic Republic of September 20, 1955, went into force. 


ARTICLE 15 


The Government of the German Democratic Republic guarantees to the 
Soviet force the use of barracks, airfields, drill grounds, firing ranges 
including their equipment, installations, living and other quarters and 
structures, land, spur tracks, means of transportation, postal, telegraph, 
telephone and radio-communication services, including the use of electric 
power, public utilities and commercial enterprises, construction and other 
material or professional services which are in use by the Soviet forces at 
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the time of the signature of the present agreement. Separate agreements 
between the competent authorities of the contracting parties shall determine 
the conditions and method of use by the Soviet forces of the above-men- 
tioned objects and facilities, as well as services of all kinds. 


ARTICLE 16 


Construction for the use of Soviet forces of buildings, airfields, roads, 
bridges and the setting up of permanent radio, telegraph and telephone 
installations shall require the agreement of the competent authorities of the 
German Democratic Republic. 


ARTICLE 17 


Objects and facilities listed in Article 15 of the present treaty in use by 
the Soviet forces, when no longer needed, shall be returned to the German 
Democratic Republic without any indemnification on its part for any ex 
penses incurred by the U.S.S.R. in connection with the construction, re 
pair or adaptation of such objects and facilities. 

Problems connected with the return of objects and facilities listed in 
Article 16 of the present agreement shall be determined in a separate 
agreement. 

ARTICLE 18 


In case of threat to the security of the Soviet forces on the territory of 
the German Democratic Republic, the General Command of the Soviet 
forces in the German Democratic Republic may, in consultation with the 
Government of the German Democratic Republic, apply measures for the 
elimination of such threat, taking into account the actual situation and the 
measures adopted by the Government of the German Democratic Republic. 


ARTICLE 19 


To settle questions arising from the application of the present agreement 
a Mixed Soviet-German Commission shall be set up, to which each of the 
Contracting Parties shall delegate three representatives and which will make 
its decisions on the principle of the unanimity of both Parties. 

The Mixed Commission shall determine its own procedure. 

The Mixed Commission shall have its headquarters in Berlin. 

In case the Mixed Commission is unable to settle a question submitted 
to it, that question shall be settled through diplomatic channels as soon as 
possible. 

ARTICLE 20 


1. ‘‘Members of the Soviet Forces’’ are: 
(A) Servicemen of the Soviet Army, 
(B) Civilians, Soviet citizens employed in the units of the Soviet 
forces in the territory of the German Democratic Republic. 
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2. ‘‘Members of the families of members of the Soviet Forces’’ are: 
(A) spouses, 
(B) unmarried children, 
(C) near relatives supported by these persons, inasmuch as the above- 
mentioned spouses, children and relatives are citizens of the Soviet 
Union. 
3. ‘The place of stationing”’ is the territory allotted to the Soviet forces, 
including districts for quartering military units, with drill grounds, firing 
ranges, firing grounds and other objects in the use of those units. 


ARTICLE 21 


The present agreement is subject to ratification in accordance with the 
laws of the Contracting Parties. It shall go into force at the time the 
notes regarding ratification are exchanged. 


ARTICLE 22 


The present agreement, in accordance with the Treaty on the Relations 
between the Union of the Soviet Socialist Republics and the German 
Democratic Republic of September 20, 1955, shall remain in foree during 
the period when the Soviet Forces are on the territory of the German 
Democratic Republic and is subject to modification with the unanimous 


agreement of the Contracting Parties. 
Done in Berlin on March 12, 1957 in two copies, each in Russian and 
German, both texts being equally authentic. 


UNION OF SOVIET SOCIALIST REPUBLICS—HUNGARIAN 
PEOPLE’S REPUBLIC 


AGREEMENT ON THE LEGAL STATUS OF THE SOVIET 
FORCES TEMPORARILY PRESENT ON THE TERRITORY 
OF THE HUNGARIAN PEOPLE’S REPUBLIC * 


Signed at Budapest, May 27, 1957. 


The Government of the U.S.S.R. and the Government of the Hungarian 
People’s Republic, 

Imbued with the desire to spare no effect to preserve and strengthen 
peace and security in Europe and throughout the world, 

Considering the fact that in the contemporary international situation 
in which the aggressive North Atlantic Bloc exists, and West Germany is 


*Translation by courtesy of Dr. Kazimierz Grzybowski, European Law Division, 
Law Library, Library of Congress. 
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being re-militarized and the forces of revenge [for the lost war] are being 
reactivated in her, when the U.S.A. and other members of the North At- 
lantic Bloc maintain their numerous armies and military bases in proximity 
to the socialist countries, there exists a danger for the security of those 
countries, 

Considering that under these conditions the temporary presence of the 
Soviet forces on the territory of the Hungarian People’s Republic would 
serve the purpose of guaranteeing a joint defense against possible aggres- 
sion and is in accordance with international agreements, and 

Desiring to settle questions connected with the temporary presence of 
Soviet forces on the territory of the Hungarian People’s Republic, 

Have decided, in accordance with the Declaration of the Governments 
of the U.S.S.R. and of the Hungarian People’s Republic of March 28, 1957, 
to conclude the present agreement and have appointed as their pleni- 
potentiaries : 

The Government of the U.S.S.R., 

A. A. Gromyko, “inister of Foreign affairs of the U.S.S.R., 
G. K. ZHuKov, Minister of Defense of the U.S.S.R., 

The Government of the Hungarian People’s Republic, 

Imre Horvatu, Minister of Foreign Affairs of the Hungarian People’s 
Republic, 
Geza Reves, Minister of Defense of the Hungarian People’s Republic, 

Who, having exchanged their full powers found in good and due form, 
have agreed as follows: 


ARTICLE 1 


The temporary presence of the Soviet forces on the territory of the Hun- 
garian People’s Republic shall in no way affect the sovereignty of the 
Hungarian State. Soviet forces shall not interfere in the internal affairs 
of the Hungarian People’s Republic. 


ARTICLE 2 


1. The strength of the Soviet forces, temporarily present on the territory 
of the Hungarian People’s Republic, and their places of stationing shall be 
determined on the basis of a special agreement between the Government 
of the U.S.S.R. and the Government of the Hungarian People’s Republic. 

2. The movements of the Soviet forces on the territory of the Hungarian 
People’s Republic outside their places of stationing shall require in each case 
the agreement of the Government of the Hungarian People’s Republic or 
of the agencies authorized by it. 

3. The training and maneuvers of the Soviet forces on the territory of 
the Hungarian People’s Republic outside their places of stationing shall 
take place either on the basis of plans agreed upon with the agencies of 
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the Hungarian Government, or in each case on the basis of an agreement 
with the Government of the Hungarian People’s Republic or with agencies 
authorized by it. 

ARTICLE 3 


Soviet forces present on the territory of the Hungarian People’s Re- 
public, members thereof and members of their families must respect and 


observe the rules of Hungarian legislation. 


ARTICLE 4 


1. Soldiers of the Soviet forces, present on the territory of the Hungarian 
People’s Republic shall wear their uniforms and earry and bear arms in 
accordance with Soviet Army regulations. 

2. Means of transportation of the Soviet military units shall be provided 
with a distinct registration number, as established by the command of the 
Soviet forces, the pattern of which shall be made known to the competent 
Hungarian authorities. 

3. Competent Hungarian agencies shall recognize as valid, without test 
or fee, drivers’ permits issued to members of the Soviet forces present on 
the territory of the Hungarian People’s Republic by competent Soviet 
authorities. 


ARTICLE 5 


Problems of administration of justice arising from the presence of Soviet 
forees on the territory of the Hungarian People’s Republic shall be de- 
termined as follows: 

1. As a general rule, in cases of crimes and misdemeanors committed 
by members of the Soviet forces, or members of their families on the terri- 
tory of the Hungarian People’s Republic, Hungarian law shall apply and 
Hungarian courts, public prosecution agencies and other Hungarian agen- 
cles charged with prosecuting crimes and misdemeanors shall have juris- 
diction. 

Cases of crimes committed by Soviet soldiers shall be investigated by the 
military prosecution and examined by agencies of the military administra- 
tion of justice of the Hungarian People’s Republic. 

2. Provisions of the first section of the present article shall not apply to: 

(a) eases of crimes and misdemeanors committed by members of the 

Soviet forces, or members of their families exclusively against the Soviet 

Union, members of the Soviet forces, or members of their families; 

(b) cases of crimes and misdemeanors by members of the Soviet forces 
while discharging their official duties. 

In cases enumerated in points (a) and (b) Soviet law shall apply and 
Soviet courts and public prosecution and other Soviet agencies charged with 
the prosecution of crimes and misdemeanors shall have jurisdiction. 
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3. Competent Soviet and Hungarian agencies may request each other 
to transfer or accept jurisdiction over individual cases provided for in the 
present article. Such requests shall be given favorable consideration. 


ARTICLE 6 


In case of offenses committed against Soviet forces present on the terri- 
tory of the Hungarian People’s Republic and their servicemen, guilty 
persons shall bear, before the courts of the Hungarian People’s Republic, 
the same responsibility as that for offenses committed against the Hungar- 
ian armed forces or their servicemen. 


ARTICLE 7 


1. Competent Soviet and Hungarian authorities shall render each other 
assistance of all kinds, including letters rogatory, in the prosecution of 
crimes and misdemeanors listed in Articles 5 and 6 of the present agreement. 

2. A separate agreement between the Contracting Parties shall determine 
the principles of, and the procedure for, rendering this assistance, which 
is dealt with in paragraph 1 of the present article, as well as the assistance 
to be rendered in the conduct of civil cases resulting from the presence of 
Soviet forces on the territory of the Hungarian People’s Republic. 


ARTICLE 8 


On the request of competent Hungarian authorities a member of the 
Soviet forces guilty of violating the Hungarian legal order shall be re- 
called from the territory of the Hungarian People’s Republic. 


ARTICLE 9 


1. The Government of the U.S.8.R. agrees to indemnify the Government 
of the Hungarian People’s Republic for material damage which may be 
caused to the Hungarian State by the actions or neglect of Soviet military 
units or individual members thereof, as well as damage which may be 
eaused by Soviet military units or their members while discharging their 
duties to Hungarian institutions and citizens or to citizens of third states 
present on the territory of the Hungarian People’s Republic—in both cases 
to the extent fixed by the Mixed Commission set up according to Article 
17 of the present Agreement on the basis of claims submitted, taking into 
consideration the provisions of Hungarian legislation. 

Disputes which may arise from the obligations of the Soviet military units 
are also subject to examination by the Mixed Commission in accordance 
with the same principles. 

2. The Government of the U.S.S.R. also agrees to indemnify the Govern- 
ment of the Hungarian People’s Republic for damage to Hungarian insti- 
tutions and citizens, or citizens of third states present on the territory of the 
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Hungarian People’s Republic, resulting from the actions or neglect of the 
members of the Soviet forces at a time when they were not discharging 
their official duties, as well as that resulting from the actions or neglect of 
the members of families of the members of the Soviet forces—in each case 
to the extent established by competent Hungarian courts on the basis of 
claims made against persons responsible for the damage. 


ARTICLE 10 


1. The Government of the Hungarian People’s Republic agrees to in- 
demnify the Government of the U.S.S.R. for damage to the property of 
Soviet military units present on the territory of the Hungarian People’s 
Republic or their members caused by actions or omissions of Hungarian 
state institutions—to the extent established by the Mixed Commission set 
up according to Article 17 of the present Agreement on the basis of claims 
submitted, taking into consideration the provisions of Hungarian legis- 
lation. 

Disputes which may arise from the obligations of Hungarian state institu- 
tions to Soviet military units shall also come under the jurisdiction of the 
Mixed Commission according to the same principles. 

2. The Government of the Hungarian People’s Republic also agrees to 
indemnify the Government of the U.S.S.R. for damage which may be 
caused to Soviet military units present on the territory of the Hungarian 
People’s Republic, their members or members of their families, by the 
commissions or omissions of Hungarian citizens—to the extent fixed by 
a Hungarian court on the basis of claims made against the persons who 
caused the damage. 

ARTICLE 11 


1. The indemnification provided for in Articles 9 and 10 shall be disbursed 
by the Soviet Party and the Hungarian Party respectively within three 
months from the date of decision of the Mixed Commission or the date of 
final decision of the court. 

Payment of sums due to injured persons or institutions shall be made by 
competent Hungarian agencies in cases provided for in Article 9 of the 
present Agreement, and by the competent Soviet agencies in cases provided 
for in Article 10 of the present Agreement. 

2. Claims for damages under Articles 9 and 10 which have been made 
Since the Peace Treaty with Hungary went into force but which were not 
settled before the present Agreement went into force shall be examined by 
the Mixed Commission. 

ARTICLE 12 


In places of stationing of Soviet troops the construction of buildings, 
roads, bridges, permanent radio installations, including the determination 
of their frequencies and capacity, must be agreed upon by the competent 
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Hungarian authorities. Such consent is also required for setting up per- 
manent service points for the members of the Soviet forces outside their 
places of stationing. 
ARTICLE 13 

The manner and procedure for the utilization by Soviet forces of the 
barracks and service quarters, storehouses, airfields, training grounds, 
means of transport and communication, electric power, public utilities 
and commercial services, occasioned by their temporary presence in the 
Hungarian People’s Republic, shall be determined in separate agreements 
between competent agencies of the Contracting Parties; it is obligatory that 
agreements covering these problems in force at present be re-examined in 
order to bring them up to date. 


ARTICLE 14 

In case of the vacating by the Soviet forces of the objects and facilities 
listed in Article 13, such objects and facilities shall be returned to the 
Hungarian authorities. 

Questions connected with the transfer by Hungarian authorities of ob- 
jects vacated by the Soviet forces on the territory of the Hungarian 
People’s Republic, including objects constructed by the Soviet forces, shall 
be determined by separate agreements. 


ARTICLE 15 


For the proper settlement of current problems arising from the presence 
of Soviet forces in Hungary, the Government of the U.S.S.R. and the 
Government of the Hungarian People’s Republic shall appoint plenipo- 
tentiaries for matters connected with the presence of the Soviet forces in 
Hungary. 

ARTICLE 16 


In interpretation of the present Agreement: 
‘‘a member of the Soviet forces’’ is 
(a) a serviceman of the Soviet Army ; 
(b) a civilian who is a Soviet citizen employed by a military unit of 
the Soviet forces in the Hungarian People’s Republic. 
‘‘A place of stationing’’ is the territory placed at the disposal of the 
Soviet forces, including the quarters of the military units with training 
grounds, firing ranges and grounds and other objects used by these units 


ARTICLE 17 


To settle problems pertaining to the interpretation or application of 
the present Agreement and supplementary agreements envisaged by it a 
Soviet-Hungarian Mixed Commission shall be set up, and to it each Con- 
tracting Party shall delegate three representatives. 
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The Mixed Commission shall act on the basis of the rules it shall adopt. 

The Mixed Commission shall have its headquarters in Budapest. 

In case the Mixed Commission is unable to settle a question submitted 
to it, that question shall be settled through diplomatic channels as soon 
as possible. 

ARTICLE 18 


The present Agreement is subject to ratification and shall go into force 
on the day of the exchange of the ratification documents which shall take 
place in Moscow. 

ARTICLE 19 


The present Agreement shall remain in foree for the duration of the 
presence of Soviet forces on the territory of the Hungarian People’s Re- 
public and may be changed with the agreement of the Contracting Parties. 

Done in Budapest on the 27th of May, 1957, in two copies, each in Rus- 
sian and Hungarian, both texts being equally authentic. 


POLISH PEOPLE’S REPUBLIC—UNION OF SOVIET 
SOCIALIST REPUBLICS 
AGREEMENT ON THE LEGAL STATUS OF SOVIET 
TROOPS TEMPORARILY STATIONED IN POLAND * 


Signed at Warsaw, December 17, 1956; in force February 27, 1957 


The Government of the Polish People’s Republic and the Government 
of the Union of Soviet Socialist Republics have decided, in accordance with 
the Joint Statement signed in Moscow on November 18, 1956, to conclude 
the following Agreement and for this purpose have named their Pleni- 
potentiaries : 

The Government of the Polish People’s Republic— 

A. Rapackt, Minister of Foreign Affairs of the Polish People’s Re- 
public, 

M. SpycHa.skI, Minister of National Defense of the Polish People’s 
Republic, 

The Government of the Union of Soviet Socialist Republics— 

D. T. SHepriov, Minister of Foreign Affairs of the Union of Soviet 
Socialist Republics, 
G. K. ZHuKov, Minister of Defense of the Union of Soviet Socialist 
Republics, 
who, following an exchange of authorities, recognized as valid and drawn 
up in proper form, have agreed to the following provisions: 


* Text furnished by courtesy of the Polish Embassy. 
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ARTICLE 1 


The temporary stationing of Soviet military units in Poland may in no 
way infringe upon the sovereignty of the Polish State and may not lead 
to their interference in the internal affairs of the Polish People’s Republic. 


ARTICLE 2 


1. The strength of the Soviet troops temporarily stationed on the terri- 
tory of the Polish People’s Republic and the areas where they are stationed 
shall be defined on the basis of separate agreements between the Govern- 
ment of the Polish People’s Republic and the Government of the Union 
of Soviet Socialist Republics. 

2. Soviet troop movements on the territory of the Polish People’s Re- 
publie beyond the areas where they are stationed shall in each case require 
the consent of the Government of the Polish People’s Republic or of the 
Polish authorities authorized by it. 

3. Soviet troop exercises or maneuvers outside the areas where they are 
stationed shall take place on the basis of plans agreed with the Polish 
authorities or with the consent of the Government of the Polish People’s 
Republic in each case or with the Polish authorities authorized by it. 


ARTICLE 3 


Soviet troops stationed on the territory of the Polish People’s Republic, 
persons forming part of these troops as well as members of their families 
are obliged to respect and observe the provisions of Polish law. 


ARTICLE 4 


1. Soldiers of the Soviet troops stationed on the territory of the Polish 
People’s Republic shall wear uniforms to which they are entitled as well 
as shall have and bear arms in accordance with the regulations of the 
Soviet Army. 

2. Motorcars and motorcycles of the Soviet military units should be 
equipped with a registration number and clear markings. The registra- 
tion numbers and markings shall be fixed by the command of the Soviet 
troops and brought to the notice of the proper Polish authorities. 

3. The competent Polish authorities shall recognize as valid, without 
verification and without collecting any charge, the driving licenses issued 
by the competent Soviet authorities to persons forming part of the Soviet 
troops stationed on the territory of the Polish People’s Republic. 


ARTICLE 5 


The mode of entry and exit of Soviet military units as well as of persons 
forming part of the Soviet troops and the members of the families of these 
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persons, into Poland and from Poland, problems concerning the regula- 
tions connected with their stay on the territory of the Polish People’s Re- 
public, as well as the kinds of documents required shall be defined in a 
separate agreement of the Contracting Parties. 


ARTICLE 6 


The mode and terms of use by Soviet troops of barracks, airfields, 
training grounds, firing grounds, including installations, electric power, 
public and trade facilities as well as terms of payment shall be defined in 
separate agreements between the competent authorities of the Contracting 
Parties. 


ARTICLE 7 


The erection or establishment in the areas where the Soviet troops are 
stationed of buildings, airfields, roads, bridges, permanent radio installa- 
tions including the fixing of their frequencies and power shall require the 
agreement of the competent Polish authorities. Such agreement shall also 
be required for the setting up of permanent servicing points for the persons 
forming part of the Soviet troops outside the areas where they are 
stationed. 


ARTICLE 8 


In cases when the Soviet troops vacate barracks used by them as well 
as airfields, training grounds and firing grounds including permanent 
installations, these objects shall be returned to the Polish authorities in a 
state fit for use. 

Matters connected with the transfer to the Polish authorities of objects 
vacated by the Soviet troops on the territory of the Polish People’s Re- 
public, including objects erected by the Soviet troops, shall be defined 
by separate agreements. 


ARTICLE 9 


Problems of jurisdiction connected with the stay of Soviet troops on the 
territory of the Polish People’s Republic shall be regulated in the follow- 
ing manner: 

1. As a rule, Polish law shall apply and Polish courts, the prosecutor’s 
office as well as other competent Polish authorities dealing with crimes 
and offenses shall act in cases of crimes and offenses committed by persons 
forming part of the Soviet troops or members of their families on the terri- 
tory of the Polish People’s Republic. 

The military prosecutor’s office and the military courts of the Polish 
People’s Republic shall be the competent authority to deal with cases of 
crimes committed by Soviet soldiers. 
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2. The provisions of Paragraph 1 of this Article shall not apply: 

(a) in cases when crimes or offenses have been committed by persons 
forming part of the Soviet troops or by members of their families 
only against the Soviet Union and also against persons forming 
part of the Soviet troops or members of their families; 

(b) in eases when crimes or offenses have been committed by persons 
forming part of the Soviet troops while carrying out service 
duties. 

In the cases defined in sub-paragraphs (a) and (b) Soviet courts as 
well as other organs acting in accordance with Soviet law shall be com- 
petent. 

3. The competent Polish and Soviet authorities may request each other 
to transfer or accept jurisdiction in individual cases provided for in this 
article. Such request shall be examined in a spirit of friendliness. 


ARTICLE 10 


In cases when crimes have been committed against the Soviet troops 
stationed on the territory of the Polish People’s Republic as well as against 
soldiers forming part of these troops, the perpetrators shall bear the same 
responsibility as in the case of crimes committed against the Polish armed 
forees and Polish soldiers. 


ARTICLE 11 


1. The competent Polish and Soviet authorities shall grant each other 
all assistance, including legal assistance dealing with crimes and offenses 
listed in Articles 9 and 10 of this Agreement. 

2. The principles and modes of granting the assistance mentioned in 
Point 1 of this Article shall be defined in a separate agreement between 
the Contracting Parties. 


ARTICLE 12 


On the motion of the competent Polish authorities a person forming part 
of the Soviet troops, guilty of a breach of the regulations of Polish law, 
shall be recalled from the territory of the Polish People’s Republic. 


ARTICLE 13 


1. The Government of the Soviet Socialist Republics agrees to pay com- 
pensation to the Government of the Polish People’s Republic 
for material damage which may be caused to the Polish State by the 
action or failure to act by Soviet military units or individual persors 
forming part of these units, as well as 


for damage which may be caused to Polish institutions and citizens 
or citizens of other states staying on the territory of the Polish People’s 
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Republic by Soviet military units or persons forming part of these 
units while carrying out service duties 
in both cases to the amount fixed by a Mixed Commission set up in accord- 
ance with Article 19 of this Agreement on the basis of submitted claims 
in accordance with the provisions of Polish law. 

Disputes that may arise from the commitments of Soviet military units 
shall come within the terms of reference of the Mixed Commission on the 
same principles. 

2. The Government of the Union of Soviet Socialist Republics also agrees 
to pay compensation to the Government of the Polish People’s Republic 
for damage caused on the territory of the Polish People’s Republic to 
Polish institutions and citizens, or citizens of other states as a result of 
action or failure to act by persons forming part of the Soviet troops not 
while fulfilling service duties, as well as a result of action or failure to 
act by members of the families of persons forming part of the Soviet 
troops—in both cases to the value fixed by the competent Polish courts on 
the basis of claims submitted in relation to those responsible for the damage. 

3. The Soviet side shall effect the payment of compensation within three 
months counting from the day the Mixed Commission has issued its find- 
ings or the court verdict has become binding. 

The competent Polish authorities shall pay the persons and institutions 
having suffered damage the sums fixed in the decision of the Mixed Com- 
mission or court. 

4. Outstanding claims for compensation for damage at the moment this 
Agreement comes into force, shall be considered by the Mixed Commission. 


ARTICLE 14 


1. The Government of the Polish People’s Republic agrees to pay com- 
pensation to the Government of the Union of Soviet Socialist Republics for 
damage which may be caused by the action or failure to act by Polish 
state institutions to Soviet military units stationed on the territory of the 
Polish People’s Republic to their property or to persons forming part of 
the Soviet troops—in the amount fixed by the Mixed Commission set up in 
accordance with Article 19 of this Agreement, on the basis of submitted 
claims, in accordance with the provisions of Polish law. 

Disputes that may arise for the commitments of Polish state institutions 
in relation to Soviet military units shall also come within the terms of 
reference of the Mixed Commission on the same principles. 

2. The Government of the Polish People’s Republic also agrees to pay 
compensation to the Government of the Union of Soviet Socialist Republics 
for damages caused to Soviet military units stationed on the territory of 
the Polish People’s Republic, to persons forming part of the Soviet troops 
as well as to members of the families of these persons as a result of the 
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action or failure to act by Polish citizens—in the amount fixed by 
Polish courts on the basis of claims submitted in relation to those who have 


caused the damages. 
ARTICLE 15 


1. Separate agreements shall define the lines of communication, dates, 
order and terms of payment for the transit of Soviet troops and military 
supplies across the territory of the Polish People’s Republic, as well as 
for military transport on the territory of the Polish People’s Republic. 

2. The provisions of this Agreement, and in particular the provisions 
concerning jurisdiction and responsibility for damages shall apply cor 
respondingly to Soviet troops passing through the territory of the Polish 
People’s Republic. 

ARTICLE 16 


Separate agreements shall regulate matters of the application of taxation, 
customs and currency regulations in force in Poland, as well as the applica- 
tion of regulations concerning the imports and exports in relation to the 
Soviet troops stationed on the territory of the Polish People’s Republic, 
persons forming part of these troops as well as members of their families. 


ARTICLE 17 


In order to deal efficiently with current problems linked to the station- 
ing of Soviet troops in Poland, the Government of the Polish People’s Re- 
public and the Government of the Union of Soviet Socialist Republics 
shall appoint their plenipotentiaries to deal with matters connected with 
the stay of Soviet troops in Poland. 


ARTICLE 18 


Under this Agreement: ‘‘a person forming part of the Soviet troops”’ 
shall be: 
(a) a soldier of the Soviet Army, 
(b) a civilian who is a Soviet citizen employed in the Soviet units in 
the Polish People’s Republic; 
the ‘‘area where Soviet troops are stationed’’ is an area placed at the dis- 
posal of Soviet troops covering the place of stationing of military units 
including training grounds, firing ranges, firing grounds and other objects 
used by these units. 
ARTICLE 19 


To settle problems arising in connection with the interpretation and 
implementation of this Agreement and the agreements provided for in 
this Agreement, a Polish-Soviet Mixed Commission is hereby appointed 
to which each of the Contracting Parties shall appoint three of its repre- 
sentatives. 
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The Mixed Commission shall act on the basis of rules adopted by it. 

The seat of the Mixed Commission shall be in Warsaw. 

In cases when the Mixed Commission is unable to settle a question re- 
ferred to it, this matter shall be settled through diplomatic channels in the 
shortest possible time. 


ARTICLE 20 


This Agreement is subject to ratification and shall come into force on 
the day ratification documents are exchanged and this shall take place in 
Moscow. 


ARTICLE 2] 


This Agreement shall remain in force while Soviet troops are stationed 
on the territory of the Polish People’s Republic and may be amended 
with the agreement of the Contracting Parties. 

This Agreement was drawn up in Warsaw on December 17, 1956, in 
two copies, each in Polish and in Russian and both texts have equal bind- 
ing force. 

In proof of this the Plenipotentiaries mentioned above have signed this 
Agreement and have affixed seals to it. 


By the authority of the By the authority of the 
Government of the Government of the 


Polish People’s Republic Union of Soviet Socialist 
Republics 


A. RAaPAcKI 
M. SpycHALSKI D. T. SHEPILOV 
G. K. ZHuKov 
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